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Kafilat O. Mohammed-Lawal &

V nstituted courts whose impartiality and independence in the
of the law is guaranteed.

Mosher, 1o the other hand, focused on the challenges arising from the ‘
conceptualisation suggesting that there are challenges in evolving
systems for enhancing access to justice due to its conflation with acces

court, While critiquing this approach, she said:

..not only is justice conflated with access to law, but
even within the realm of law, the focus is narrowed
to the formal process of institutionalized dispute

resolution and more particularly the courts.

The pervasiveness of this narrow conceptualization of access to ju
necessitates a natural and consequential question of whether that conflatio
justified. The answer to this can be seen from the way that justice itself is, &
has been conceived. e

7.2.1 Conceptualization of Justice

The conceptualization of justice has been one of the oldest philosophi ‘
spiritual questions that philosophers have been trying to unravel. Allen,*
reiterating the antiquity of the problem noted that ever since men have be
reflect on their relationship with each other and upon the vicissitudes of the

lot, they have been pre-occupied by the meaning of justice. Ladan® eq
recognized the philosophical challenges that the problem of conceptualizing jus
has evoked and he observed as follows:

“What is justice is the question which philosophers

have been debating since the Fifth Century B.C. It

is said that justice is the chief concern of man but |
what it is, remains a matter of dispute, not only in o
philosophy but also in ethics and jurisprudence”.

As a result of these philosophical endeavors, there are divergent opinions which
have resulted in a diversity of perspectives on the conceptualization of justice.
Despite the diverse ways in which justice has been conceived, the most important
conceptualization of justice, particularly about the judicial process is legal justice,**
This is because it determines the way that the adjudication of disputes Is

11 Janet Mosher, "Lessons in Access to Justice: Racialised Youths in Ontario’s Safe Schools”
[2008] (46)(4) Osgoode Hall Law Journal, p.816. . ?
12 C, K. Allen, Aspects of Justice, (Indian Reprint Universal Law Publishing, Delhi 2009) p.1
13 M, T. Ladan, Introduction to Jurisprudence: Classical or Islamic (Malthouse Law Books,
Lagos, 2006), 80.

14 Also known as formal justice.
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ADMINISTRATION OF CRIMINAL JUSTICE ACT, 2015

successful re-emergence in the 1970s, as a viable means of formal dispute
resolution. Its usage since its re-introduction has largely been restricted to
civil litigation. One of the distinctive features of arbitration is that the
dispute is resolved through an informal processpresided over by an
arbitrator(s) appointed or approved by the parties, The arbitrator could be
a legal expert or a person with other forms of technical expertise.
Although conciliation is similar to arbitration in the sense that it adopts
mediation rather than adjudication, the most important point of distinction
lies in the fact that the process is not merely aimed at resolving legal
disputes between the parties but actual conflict resolution. The process of
conciliation therefore goes beyond legal disputes but probes further into
the root causes of the disputes to mend the relationships that have been
disrupted.®

b. Encouraging Fair Settlement by Manipulating the Economic
Incentives of the Parties
This aspect of the access to justice strategy involves the prevention of
litigation by selective use of financial incentives for litigants who decide to
settle their disputes out of court. The most prevalent method through
which this strategy has been practiced injurisdictions like England,
Australia, and Canada is through a penalty system for litigants who refuse
reasonable offers of settlement made by the other party. Where the court
eventually finds for the other party, (usually the defendant) the plaintiff
would have to bear the cost incurred by such a defendant.*
Despite the well-intentioned reasons behind the use of economic
incentives, it has been suggested that it may not promote fairness,
particularly in a contest between parties that are unfairly matched
economically. A plaintiff without adequate resources that would facilitate
an effective presentation of his case would still suffer the distressing
consequences of having to foot the bill of the defendant.* Thus, it has
been suggested that the strict use of financial incentives may not be a fair
solution to the problem of access to justice.

7.4.1 Third-Wave of Reforms Concerning Criminal Justice

The earliest studies on access to justice were primarily focused on studying the
concept from the perspective of civil litigation.* While this perspective helped to

“Garthand Cappelletti, 233. It should be noted that conciliation is not a common approach
to conflict resolution in European countries and countries whose legal systems are based
on that of western European countries.

“Sibid

% Gee Michael Zander, “Is the Payment-into- Court Rule Worth Copying” Rabels Zeitschrift
[1976] 750 cited in Garth and Cappelletti op. cit. 237

4Garth and cappelletti, op. cit. p.

46 Garth and Cappelletti op.cit
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