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D.A. Arip,

DEMURRER AND PROCEEDIN]
CONCEPTUAL DISCOURS

N LIEU OF DEMURRER: A
L IN A CONTINUING CONTROVERSY

I INTRODUCTION

The rate at which the concepls of demurrer and proceedings in licu thereof are
beimg applicd in legal proceedings is not infinitesimal. ‘The confusion and unsettied
enue being created ina given lepal system in the applicability of proceedings in lieu
of demurrer, coupled with the dynamisn and the relative judicial activism in the way
and wanner law s being applicd, Las left one in doubt as 10 whe
abolition of demurrer in our legal <ytem is factual or merely fall 3
question is whether the difference between denurrer and procesdings in
demurrer is not a mere difference without distinction,

pager divcusies the nature of demu
ith the new regime of proceeding:
iether or not demurrer has truly been abo
demurrer has truly been replaced by proceedings
II. NATURE AND MEANING OF DEMURRER

The concept of demurrer is of universal discourse. It is an archaic concept - 2
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from I'||‘ 2 an affidavil because of the content of an affidavit,
Imccs_s.anlm by the rules goveming such a document, must
contain statement of facts and circumstances to which the
deponent deposes.

Before proceeding in this line of thought, it is pertinent to produce, at least, for
case of reference and clarity of propose, the provision of Order 17 of the Federal tHigh
Court (Civil Procedure) Rule 1976, since it allowed demurrer proceedings. It reads:

1. where a Defendant conceives that he has a good legal or
équitable defence to the suit, so that even if the allegations of the
plaintifl were admitted or established, yet the plaintifT would not
De entitled to any decree against the Defendant, he may raise this
defence by a motion that the suit be dismissed without any
answer upon questions of fact being required from him.

2.For the prapeses of such an application, the Defendant shall be
taken as admitting the truth of the plaintifT's allegations, fmd no
evidence respecting matters of fact, and no discussion of
questions of fact, shall be allowed

3. The court, on hearing the application, shall cither dismiss the
suit or order the defendant to answer the plaintifl’s nllegall(fn of
fact and shall make such order as to costs as the court deems just

i i ion to demurrer proceedings in this case ' is
L qucslu?n.lhal ety r?ht‘im:i in support o?a demurrer application under
whether an affidavit is mandatorily requiret PP B Lo ot
Order 17 of the Federal High Court (C_lwl Procedure) Rules, ]9h?6, ﬂ]l?[‘d A b‘ 5
the Federation of Nigeria, 1990 and did the non-filing of such an affi a\; dyd ];e
appellants preclude the trial and lower courts from Ioul_(mg_nl the doculllc.n( plea cr L Y
the Respondents (plaintiffs) in their statement of claim in tI:c dclcrmllglmn of |§
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denmusring must 1ol (Il ( or led and no affidavit must be filed. l:hus. by ils nature,
evidence must be ad u‘cc Tt statemient of claim and admits no filing of statement of
3 lhe‘ilgl?::::‘s"“r proceedings \vll_l be rcudcllu_ meaningless. In essence,
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cquitable ground as net maintainable on those facts. Any other
approach would, in my view, radically change the principle as 1o
demurrer which Is firmly laid down by this court ......

In a demurrer proceeding, a defendant is neither permitied to file
a4 statement of defence nor to rely on it, neither is he to tender
. He is taken to have aceepted all the facts pleaded by the
15 established but rely on some point of Law. 18
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V. Types of Demurrer
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could admit every allegation of the indictment and still be innocent ul'vnny c:ime then a
general demur.rcr would be sustained and the indictment would be dismissed. '
(i) Special Demurrer

s on matter of substance.'” In criminal

A special demurrer merely refers to an attack on the form, rather than the
substance of the charge: if the defendant correctly identifies some defect on the face of
the indictment, then the charges are subject to being dismissed, although usually such an
indictment can be re-drawn and re-presented'®

A special demurrer therefore is one which objects to the sufficiency of the
pleading on the opposite side and shows specifically the nature of the abjection and the
particular ground of exception. A special demurrer is necessary when it turns on matter
of form only; that is where notwithstanding such objections, enough appears 1o entitle
the opposite party 1o judgment as far as relates to the merit of the case.
(i) Demurrer to Lvidence

N A demurrer o cvidence is analogous to a demurrer in pleading; the party from
whom it comes declaring that he will not proceed because the evidence offered on the
other side is not sufficient to maintain the issue.

(iv) Demurrer {0 Interrogatorics
i i o omatorfes s not a demurrer, which admits
Strictly speaking, demurrer o interrogatorics 1S no
facts stated for the pupase of {oking the opinion u[_lhc court but _by an a.husc of the
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(i) Abolition of Demurrer in the United States of

| cases in the United States District Courts, demurrer WAy illmlish‘ulvh?,
of Cinil Procidure and has been replaced 1}\ u‘n:)llm Federal I(chluI Civil
Procedure by bringing a motion to dismiss an .‘miunllor II‘IILIII'L' 1o .‘«l«lli.'.:l claim upon
relief can be pranted. However, in most United States State Court systems,

Federal Ry

2
are still allowed

muner proceedings

Thus. in the United States case of Kathleen R. v City of Livermore, eto.al® the
preme Courl of State of California in and for the county of Alameda held that even if
“ ourt grants the demurrer, it must allow leave 1o amend if there is a reasonable
Sibility that the defects in the complaint can be cured by amendment but that where
wre s o reasonable possibility that the defects can be cured by amendment, sustaining

rrer without leave to amend is elearly merited and is not an abuse of discretion.

Ihe reasoning behind this decision of the Supreme Court of the State of
Califomia is clear and simple; when a demurrer is raised, the court can still grant leave
s other party o amend his pleading only to the extent that the amendment will cure
detucts i the pleading being demurred. In other words, where the amendment will
nut cure the defects it will be impraper not to sustain demurrer.
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(iv) A Comparative Analysis

The foregoing, no doubt, is a clear
demurrer challenges legal deficiency,
same facts, in different jurisdictions, i

teslimony (o the effect that because a
a judge could reach different outcomes, on the
the Taw in the different jurisdictions differs.

Thus in the UniledJSlntes, if a complaining party sued for libel but failed to
*assert that the allegedly libelous statement is false, the claim could be dismissed on a
demurrer or a motion to dismiss, However, in the United Kingdom, falsity is not a
required element of libel and the analogous request to dismiss would not be sustained.?
Similarly, while demurrer has been formally abolished in virtually all the common law
countries or states in civil causes of matter, most states in the United States still retain it.

One intriguing aspect in the abolition of demurrer is that though under the
modern rules of pleading demurrer has been abolished as a formal type of answer, the
same argument against the plaintif®s cause of action can still be, however, made by
motion 1o dismiss or strike out the plaintiff's action on the ground that he or she has
failed to state a claim on which relief can be granted, and (!|is_ is so much so that even
where the formal demurrer is no longer in use, lawyers and judges often use the old
term for an argument of the same lype.

VI. PROCEEDINGS IN LIEU OF DEMURRER
It has been shown supra thal generally speaking, under lhf: modern mle§ of
pleadings, demurrer has been abolished. However, the rules ul‘plcndmgs. I|aye prowflcd
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3 ' S FOR ABOLITION OF DE 2
SUBSTITUTION OF FROCEEDINGS IN LIEU OF DEMURRER

In pri li i

S 135, 0 party d g is not expecie i

. i = e ) d 10 file his defence

otherwise lh(_e court would not entertain his demurrer applin!:liun hence onlzc cil'j:iL

have joined issues, the case must proceed Lo trial, and any I "ol Hiks

il G aner il ot cd o trial, and any legal point could only be
e ! g cvll lence and it is this part of demurrer that informed the

abolition of demurrer since it did not make sense to allow a case run through a full trial

when il could well be dlquscd of on preliminary point of law. The proccedings in lieu

of demurrer were therefore intraduced to remedy such an obvious wrong.

) T huulgl\, generally §pcakil!g. demurrer has long been abolished, it has been
IuleI,‘ even in En qum‘J‘ desirable and indeed very necessary, to preserve some forum of
objeetion on point of law to avoid endless prolongation of trials in courts with its
want expenses, Thus, where a party conceives a point of law of which he is
aded wauld put an end to the case of his adversary, he is al liberly to raise the
poinl, in lintine, urging the court to strike out or dismiss the action even without filing a

( S0 also is that degpite the abolition of demurrer, tules of court permit a party
who has filed his pleading (o include therein o provision which, if taken, may put an end
1o the |w1\:cuu\|il\gs."’ “I'he rationale for the proceedings in licu of demurrer, therelore, is
{0 save valuable time and expense, although the abolition of demurrer was not
ordinarily to prevent an earlier dis sl of cases, but rather to prevent the difl
crented Dy the technical rule that onee fwsucs have been joined an action must well
praceed to trinl u
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JRENCE WITHOU

OF ull the banes confronting the p
sive or adjectival, not in the i
e interprefition of the provision of the Ly (e (i
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PICTION: A CONTINUING

T sst porau

[BY EQUATING DEMU

PROVERSY? o
o the question of jurisdiction jg

fventure that G
i oW selt cvond yeradventure B s !
:I e ml" r:\l.i 1t any state of the :mmqlmg.s. hence the more
weshold issue \\r..ml;.mu C A”,” 1o motu, even for the first time at the court of [ag
‘ it be raised by the co S .\ N
resert ™ It can even be raised viva voce o
1 v 1o cquale demuner will objection to jurisdiction stems from
e i i is i B il I
isprudential div \u,cm views in our case law, and this is not unconnected with the
unsprisdential diverg 1CWs In s

tions of what is, and what is not, demurrer and the cruci|

and jurisdiction of court and what are instances

divergent views and percep
issue is: when are issues of compelence
of demurrer

ace of an action and the jurisdiction of the court to entertain
se comes into consideration. being the celebrated Supieme
kol & Ors v Johnson NKemilio, ™ where Bairamian FJ,

On the compet
locus classicu

Before discussing these portions of the record 1 shall make same
observations on jurisdiction and the compelence of a court. Put
briefly a courl is competent when:

(DIt is properly constituted as regards  members  anc
quantifications of the member of the bench and no membel
is disqualified for one reason or another and

12 The subject matier of the case is within its jurisdiction and

there is no feature in the case which prevents the court from
excrcising its jurisdiction and

(3) The case comes before the eourt
Law and wpon fulfillment of
exereise of jurisdiction,

initiated by due process of
any condition precedent to the

Any defeet in competence is fu
nullity however wel] conducted
extrinsic 1o the adjudication
||I‘: 1;.\mgqnwlud voice of the leamed Jurist has gained
idical terrain. eeome g n
ridical terraiin. 1 has become a watchworg in determining the compe of suils
ain same,* s int i
same.”™ Thus, where g complaint is about

i
Al of any congigion precedent to the
fon s dutomatically raiged

al for the proceedings are a
and decided, the defect is

remendous applause in

¢ jurisdiction of the eourt 1o entert;
© 1o observe due process and non.
enercise of jurisdiction, issue of jurisdiets

s Hubalula v (), by He]
T3 IS0, e 2000 10

v M WLR (Pt 829y 4, .
1 WL A28 g g Cean £ F ¢ ) 465 480-431; Daniel v Amosur
ssical Enterprises Luf  gon 3005} Al FWLI{P1 276)2.40 @756 Adebiyi¥

omtort Ol

9 Leventis g Jon

iy
1y

" See Petroje

NW 11244) 675 4, it Y
T G Cant e G g 0 LA 1992) s 154 @ 167, (19925
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) AN FWLR (g 35730028 Compyy f
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e o - Tiayo Holdings Lid v. Niger
AMOr Yy Gabriel Exe (2004) 1 5C (PLID

PEALL NLR 386 6595, (196),
following cases: Enyl
& Anor Q00
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In Enyibros Foody py
3 it . Y Trocessing (o . 3
Insurance Corporation & Anor, (e ;,I\,g::i"gmf’d &0"‘"'7’ v Nigerian Deposit
judgment posited as follows: » Per Onnoghen JSC in his leading

<0t becomes very ¢l
1Cs very clear that where a complaint in any grounds of

Zf;_l-;cniﬂ :!S ag_m‘ll failure 10 observe Jue process and non-fulfilnent

¥ con IIIU.II precedent (o the exercise of jurisdiction, such as
payment of [“Ing fees, giving Jjudgment on a matter under the
undefended [ist on pleadings without first and foremost ordering
a (ransl"e: of the malter from the undefended list to the general
causc list and hearing a matter on a date other than the agreed
ud;nurned dated by the paritics and the court clearly, to my mind
raise issue of jurisdiction of the court Lo entertain the matter for
non-fulfilment of conditions precedent™

Instances of issues or ci of jurisdiction cannot be exh l. In
Babalola v Osogbo Local Ga\'mrmwrl,” the court viewed non-issuance and service of
slatutory pre-action notice of intention 1o sue pursuant to Sections 173 and 174 of the
Local Government Law of Oyo State* as non-fulfilment of condition precedent (o the
competence and jurisdiction of the court to entertain the suit. It held:

In this case, appellant by operation of law must institute the
action by due process of law for the action to be competent and 1o
grant jurisdiction to the court, To comply with due process of law
in the commencement of this action appellant has the burden
under Sections 173 and 174, Cap 66 (supra). Regrettably he did
not comply with the said Sections and did not fullil the condition
precedent to the grant and excrcise of jurisdiction.

“This action was not inslituted by due process _ul" law and any
defect, in competence is fatal I:ur the pmcccdlug,; are |_II1|)'
however well conducted and decided, as the defect is extrinsic (o

the adjudication

] iota of doubt that failure 1o issue _.'md serve pre-aclion
notice lﬁl;g[\;c 1?:?::55:1::1[1[;0“:[;;)al.c.:;u'ii ,is a ruilun.: m1 fulful condition precedent to the
compelence of the suit and he jurisdiction of the courl. . il

Of utmost importance also is l‘hl: issue of ISETICE bg‘;xcﬁzﬁi I:I:ZI“::“C;CC .
opposing party, especially the originating L [dm‘s isdicti f the court and
B i | and affects the competence and jurisdiction of th 5
processis rulndamblllﬂ ice of court process where service 15 required, any order made
\vhc[:: 11|Tg:5;;£1?0|:12‘;l;i nullity. In Seciete Generale Bank (Nig) Ltd v Jolu Adebayo
can be scl

45 Coprt held: )

fAdebng e i l“‘ w trite law that failure Lo serve process where service of
ans BLIETIOP ired, is a failure which goes lo the root of the case.
process is ﬂ‘fl‘;(cm’ﬁ n (1943) KB 256 at 262. Service of process
Sec gﬂﬂﬁ““di"g is fundamental. 1t is service that
on a party 1=mncc and jurisdiction on the court r_aiscd (sng)Anf
ﬁunr:ﬁt::“(l:r‘lcarl!’ due service of process of court is a condition
the 1 .

sine_qua 1o ing of any suit. Therefore, il there is a
i to the hearing of any suit. _
sine_qu:

6.
007 ANl FWLR (pt 3877938 31

" State.
O 0 38) 484, St 1978 s hem opplcale 0 0540
“ Cap 66, Laws of 030 %
5 (a003) 4 SC (i) 93 @ % 81




.pve process where serY ghiprocess m\:qu"ed' the
failure © m‘:llb e arder but 1ot rved mlh_ the pmces5 is
person altected by eiae (o lave (he order set aside as a nullity,
entitled ex debito JUsIEE 19908 NWLR (pt 304)5

see Mbadinuju v. Fruka . ‘ -
jew ol the all-importank Issuc of service as

i, the position remains the same even if
issue of validity of the service of the originating
4 the issuc whether the process was properly
11 between questioning the validity
on the other would only amount

it is humbly submitied that inv
affects the competence and jurisdiction of cou
lhe service was invalid because the
volves arou .
ttempt to distinguis
vice of court process o
distinetion.

process and other progesses re
o validly served or not. So any
of service on one hand and non-s
10 attempting (o make a difference withouta
soing, it can be seen that in demurrer ;v:x_)ccul"mgs a defendant is
cither permitted to file JV:-_LJIL'H)UIH of defence nor L rely on it, neither is he t.o l.i:ll.del'
We is taken to have accepled all the facts pleaded by the plainiff as
ed but rely on some point of law and the Supreme Court has held that
ats contention in a demurrer proceeding ‘may be as Lo jurisdiction of the court,
focus standi_ of the plaintitt or limitation of action as the case may be. 7 Albeit, the
contention may be that the statement of claim “does not_ex facie disclose a cause of
aetion” ™ efendant’s contention i demurier proceedings could be on issuc of
jurisdiction of the court,"” altheugh the same Supreme Court has made is a distinction
ues of demurrer and jurisdiction. Thus, in Nigeria Deposit Inswrance
tion Contral Bank of Nigeria, ™ the Supreme Court (per Uwaifo JSC) held as

From the forey

The tendeney 1o equate demurrer with objection to jurisdiction
could be misleading, 1t is a standing | ciple that in demurrer,
the plaintiff must plead and it is upon that pleading that the
defendant will contend thyt aceepting all the facts pleaded to be
true, the plu‘m{ifﬂr s o cause of action or where appropriate, no
‘”:}‘:?‘ stundi: /\N Federal Capital Deyelopment Authority v Naibi
L,l“,’]”!’{] NWLR (ot 138270, Williams v Williams (1995122
'u.‘.\\'m tl:! ?Tir)l\ ."\i.pun v Utin (1996) 7 NWLR (pt 463) 634,
NWLR gpr rlahieh L v EI Omwadike Co. 11d (20001
urisdiction is o 987, But s alicady shown the issue of
IS ola matter for demurrer proceedings,

It is much more

S el e s s s o i

relict e secks, Wit 1} PIaintitf may plead as facts to prove “‘["r
iug in mu::“"“‘lj"s‘lh what will enable the pla

able 1 3 OVt his rievance and get it resoly

Sown that the court is cmpowered
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entertain je
muslpleadhgrjlu?r:mij matter. It does not always follow (hat he
order to raise the jssue of jurisdiction.”!

From the al bove-quated portion of c Our judgmel s glari
d 1on of the Supreme C j it is glaring
clear that thy m istinguishes between demurrer andj:::s:i‘::,l::; I;JU[ I‘" 'I{
e Supre e Court dis . whal

aboul its carlier decision (hat th i
; € contention of the defendan i
A i T it in demurres i
Eould hc‘ gn I:[Slf:? of }l-ll'JSdICllOl]?ﬂ This makes the position to Jook dr:; prg_(!:ll::lsl‘mgf
ri::;g)ﬁr:ﬂl;gﬂt:{" i ap}Jﬂ_ﬂfS, has uled 1o make some distinction as it relates Iuytlllc limn:”:f
li g o :Jrr-er nn‘ issue DfJ’UrISdICIiD“. and the process(es) to consider in raising
D:::Slrw\,z :;Eg, tl:;);,l:)rqr;rl can be I:'IISEEI only upon the filing of statement of Claim and nul:
s e, Sition as regards when to raise issue of jurisdiction i i

2 icti 3

the Supreme Court in NDIC v CBN*' when it held as folludrs: PSR

'Jo_s:léi therefore as did the court below and as canvassed by the
p]:!|||iz_frircspumicnl before us in its brief of argument that

s ulucc_i_lon to jurisdiction should only be taken afler the statement
of anluu has been filed is a misconception. It depends on what
materials are available. 1t could be taken on the basis of statement
of claim: see Izenikwe v.Nnadozie (1952)14 W.A.C.A 361 at
363; Adeyemi v Opeyori (1976) 9-10 SC, 31; Kashikwu Farms
le v Attorney-General of Bendel Stale (1986) I N. W. L. R (pt
19) 695. It could be 1aken on the basis of the evidence received:
see Barclays Bank of Nigeria Ltd v, Central Bank of Nigeria
(1976)1 ALL N.L.R 409; or by a motion supported by affidavit
giving the (ull facts upon which reliance is placed: see National
Bank (Nigeria) Ltd v. Shoyoye (1977)5 S.C 181 at 194 per
Obascki JSC. Bul cerainly it could be taken on the face of the
wril of summons where appropriale

1 is humbly submitied that the above-quoted portion of the Supreme Court's,
decision is a clear deviation from the position that it is only the plaintifi”s claims that
will be considered in determiining whether a Court has jurisdiction to entertain a suit or
not, % Summarily, making a distinction between insta‘rlccs of d_cnn!rn:r and issues ol

' jurisdiction amounts to making a distinction without a difference in view of the fact that
proper service of originating process cic. are all
can be made, and are also invariably issues that
::Isuit and the jurisdiction of the court to entertain same.’ It

issues of limitation law, locus standi,
when d
affect the competence of th

i — . 3
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i that may be made relates 1o

e e suit since fnstaees ol preliminggy
¢ o 3

crwoven.

prisdiction are i

CLEARING A PROCEDURAL FOG AND THE L\_ll-‘R_l'Kl"l‘:\'I‘luJ\'
PALAVER 1N THE INTERFACE BETWEEN DEMURRER - ANp
PROCEFDINGS IN LIFU OF DEMURRER

roceedings in licu of demurger

ave been the interpretation

v liew of demurrer. However, instead of
it This,

1 has only sue

cted with the pereeption of our eourts of law.

but for ease of reference and clarity ol purpose
Lbe entitled to vaise by his

r i be disposed of by the fudgee
(Underlining added for emphasis)

ion of the above quoted provision of our rules of court, especiall

on !..‘.- posed ‘u:v-rc que than  answers. W st;mi
plekiiel ‘11““\‘;;'5‘%_\ wilh the prov sion relating to proceedings in lie of
aw ca d in the statement of defence (that is
e point of law can only be raised therein),
It has been abolished, ofhers posit lha;
lor a more summary way of getling rid of

1t of law can be i
4 c raised at any
e of defonce, ny slage of the

et.tions posit

u ol demurer has provided

il Rome it
s Romer L.J. held as follows

Where there is a

point of law which
going o be decisive of fitjggi iy

ing to by itigation, ad

ik 'gilion, advantage ough K

e \TI l,u afforded by the rules ofcourbl.l |Ei : !‘\' b_“ S
L!_‘L close of pleadings or very sl e e 55
added for emphasis ) BER Shernpiy s

. if decided in one way, is

relying on Rom
: o ey er L in Evere, i
" v Oladokun Agbogly Foke & n{a; L;m” o i I

Courl (Civil Procediro: + ~ while j i
o L;]:L;TJ:J“J R_ulcs (Wes()™ pcsilzﬂ"lllrvq:mmg Ordcr' n
cgal point decided s on "I°“‘J’|:tliuﬂlf, IE:rﬂlj:u:(:rlune
- pleadings.

elfect of ¢ ‘
e v Ko Loy 75y e Ommnola (200606
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& Whire seryi 1, A0 01975) 12 SC (Reprint) 31
g ® fequired divests the court of the
lement of
e proveedig,y px O S bug <ot
et g nmf’:i‘:‘“‘m'l"“"la -i;ﬂl;:mﬂu of defence,
Wof cluim, before fling

atg ((° il Proge,
o 2y ‘I':::':"ff,,“,}"'“ 2003; Order 22 Rule 2(1) of the
& (Civil Viocediney ;“'l‘:’s; n%‘J“" of Osun State (Civil

V9B w206,

E4ll
1 15 10t o) i ¢
22 s 201) of the b Rl

Kl 201) o the Nigh oy 0 of the

R, Ordey g o0 5

glmm (Civil Procedure) Rules
o + Ordler 22 Rule 2 of the High
wderal ligh ¢cioit Procedure) Rules

' is to'give the wi

He was, however, liberal in his approach in

posited and held that; the interpretation of the relevant rules He

Ll
carlie

nof ay ¢ applicatis

e 1, Lo say that the application could not have been taken

.- L-hi‘m ml.:l‘msl? after the filing and service of the statement
i on the delence, or even after the writ before pleading

are ordered, ERETAT R

‘ The effeet of interpretation of statutes (and this includes rules of court) on the
practice and procedure before a court of law cannot be overemphasized. It is not an
jssue lh:ll_unn be swept behind the closed doors of secrecy if and only if the
sustainability and development of case law in the administration of justice is anything to
guide jealously. A dissent or disparity in interpretation of statutory provisions has the
cffect of desecrating and unsetiling an already scttled and sacrosanct position of the law.
Interpretation of the clau: party shall be entitled to raise by his pleading’ “has
therefore created serious issues of debate.

The recent Supreme Court case of Mr. Popoola Elabanjo & Anor v. Chief tMrs)
Ganiat Dawoen *® readily comes to legal minds in this regard. In his concurring
judgment, Ogbuagu JSC posited, in interpreting the phrase, *shall be entitled to raise by
his pleading any point of law” in proceedings in lieu of demwrrer, as follows:
Now it is firmly scttled in a string of decided authorities, that in
the inferprelation/ construction of a statute, the cardinal principle
ords used, their ordinary meaning without resort
to any intemal or external aid.See Altorney-General u_l‘ Ondo
State v. Aftorne: ~General of Ekili State _(2001) D-I_ﬂ S'C 116;
(2001) 10 SCNJ 117. In other words, ordinary meaning is to be
haji_Ibrahim_v.Galadina_Barde (1996) 12

a3 1. Sec Alhoji_Ibrahim v WIEIE 77 i
given cffec J5C, citing some other cases therein

r Uwailo, c
gﬁNé;g@liggsilnﬁring (Nig JLtd v. Nigerian Aimorl Authority
(1999) 6 SC (pt 1D 415 (1999) 6 SCNJ_263. That bclngﬂdw state
of the law, in my humble but firm view, the v\_r‘ords shall be
ertitled to raise by his pleadings any point of law”, mecan c.lenrlx
and no more than that any party, Lﬁl{__not be g_rcvcnler_l in an_'r‘
or manner whatsoever, from raising by his pleading, any
1t does not mean to me that the party so EnEIllEd,
point in his/by pleading. That does not mean in ny
that he must file a statement of D.eﬁ:ncc b‘cl'um
\ point of law.... All these llo my mlndTan: smlplel
ision i lish words or language. To sugges!
pmwmmaI‘“mv:;iy;cc:l‘:iwizﬁll of law must have filed a statement
ol in which the point of law must be raised, with
o Dcrcnccd realest respect, is clearly absurd to me. 1 am sure
|m1r ?: zgnirilulf not the intention of the law makers. It could never
thal

bet

way
point of law.
must raise the
respective view,
he can raisc sucl
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bmitted that (e effet of the above decision, wil!lx particulyr
Vsl s that demurrer application and pmcccdlngs in liey
v can only be made after the 1iling of stateimen
ence while proceedings in liew of demurrer can also e
ol claim but before filing statement of defence. The decisigy
. however, that staement of defence must be filed before

L discourse

vads - demur

fateny
¢ nol make it mandatory
cmurrer is embanked upon.

proceedings in licu of

The intriguing part of the same Supreme Court judgment is the position of
Onnoghen JSC, dissenting, who posited that in a demurrer proceeding, the defendant js

ement of defence before raising the point of law in contention
in Jiew of demurrer, the point of law must first be raised in the
welying on Bambe v Aderinold™ and Odive v Obor *, In clear
ship held as follows:

¢ a sk

Unlike in the abolished demurrer procedure where the applicant
st ot file a Statement of Defence befure rais 1¢ the points of
tawincontention, under the procedure in licu of demurrer, the
poim(s) of law must be first raised in the statement of° Delence
before the applicant can proceed to file his objection in which the
poil(s) ol Taw isare again mised for determination before the
trial proper, !_u other words, issues must have been joined in the
pleadings before obicction is raised in limine™ ’

From Li:v\‘v.‘ﬂ can be seen that the word, “shall’ as used in ‘A party or Any
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1X. CONCLUSION

In li"s work, atlempts |‘il_"€ been made to delve into (he nature, meaning and
forms of dl.!_nurrcrA ".C.mccm"“lilﬂs demurrer as a threshold and ur versal concept. It
further considers abolition of demurrer applicati and ils substi with di
in licu u.!'dcm.ur.rcr as “‘C“}ﬂs the rationale behind the 1wo concepts, The all- nporlzn:t
issue of jurisdiction is also juxtaposed with demurrer as a result of misconception about
the nature and ‘c.\tcnl of the duo. From the various views considered, demurrer,
proccedings in lieu demurrer, preliminary objection and jurisdictional issucs appear to
be at cross-roads. The interpretation of the relevant provisions of the law, which
ordinarily would have been a saving grace, has added more injury to the wound, thercby
resulting in scemingly unsettled and dicey position of the law. What are points of law
that can be raised in demurrer procecdings can as well be raised in proceedings in lieu
of demurrer and so also on issue of jurisdiction — preliminary objections en point of law
can be raised on the grounds of lack of jurisdiction on the part of the court to hear and
determine the case; that some conditions precedent to the proper institution or
commencement of the action were not fulfilled; that the parties (or one of the pan.ic::]
lack the requisite capacity or locus standi Lo institute or dcﬂ:lld the action; that the suit is
statule barred; that the defendant is immuned from jurisdiction or pmsccullqn; tlm(‘thc
writ of summons or siatement of claim discloses no reasonable cause aof ncllun_l against
the delendant; that there was non-joinder or ll]i.iju.ll'l‘dl.‘l luf| z I-\.‘S in the :ftstc Iml.‘]kluf
service or proper service ol process, especially originating process., fo mention but a

few.*
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