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ACT
ABSTR

he enactment of the Child's Rights Act in 2003, only a few stats .0/ m)[l/ll;z
since 17 have re-enacted it into lav. Even those that did re-enact it did il u/' !
'eder'atlot". ons to suit local customs. The main arguments of some of the states t;({
nodficd fe—enacie'a’ itat the state level js its incompatibility with the Shariah. In't 11(;
v nolté areas of compatibility between the Nigerian Child's Rights Act (2 00.?) an .
e “-iah are examined. Particularly, Jocus is given to the rzg/zrs .(m.[,
e Shq;)ilizies of the child as stated in the Act. These rights and responsibilities c,u .
;-esp0l15f {vis-a-vis their Shariah equivalents. It is thereafier recommended that foc /Hé
discuﬂ;f t)n the similarities between the Act and the Shariah rather than Ilze
b? "{a;zce‘es It is concluded that both are compatible to a large extent as far as the
f.’gf;seahd ):espOIszil)i/z'ties of the child are concerned.

ON L
!fl\l;re’rllfli(.)qg}il(ljgonstitution (1999) as am?ndcd does‘ not provide spleuél\f:iiilo};]ici)ls ;lz)(i
rights and responsibilitics of the child. This dearth of necessary ]};%‘gnfrsmte laws i.e.
aily limited to the con‘s .tftmfo;] l\)*}l: ?Vllsliﬁoaﬁl: nJuvcnilc Justice Administl'f‘lion
Clliten 216 OU1E PT&O?(?I n? t;ndem with the conventions of international
biaseq m-ld C;)'I]lse,g?rizzgl} nion (AU) and UN (United Nations) . It was this state of
0;? qmsl?]tz:to xrllscc]:s:ilated the promulgation of the Child's Rights Act irll 1h§ f?}ll;tl}; .
s . ohts Act (2003). whi camc into force onthe 31% Ju y, 2003,
The Nigeriqn child's Rights :ACt' (I-WJJ‘ llgiiC(?n:.?bn\»-'cntion on the Rights of Child
is a domesticated version of the United

N

i 1 20" of November, 1989. Although the Act has been
which had come into force on the 20" of Novem

i '—‘ f aw, University of Horin, Horin, Nigeria.
ept ent of Islamic Law, Faculty of Law, ¥
*LLB, BL, LM, PhD, Lecturer, DLpJI’lIllUlll 0 e e
'"’mis;i"““@?‘"a"ﬂ;m 0“'01“'6-3“@”"”0“n‘i‘(;"ll Illi fi?lh»‘\‘\” G]tén))':' gln‘t i’.'ni\'cr.\il\', Alungba, Nigeria
ot [ artment ol 1sian FHAY Bt < . vl. : l ’ . e s
ln LLB,, Bl.', LLM.'PhD. (in \m\\),(l):;:;lﬂ:]d the challenges of its adoption by state gover nments |‘n lI!( l(),n,(il,,,;t:] e
lﬁfan EFina d“(lld :xghts agf;)zintc:acnvc forum f(Tr Sokoto State House of Assembly Legislators. Organized by
paper presented at a one-day ive for
State Ministry of Women Affairs and UNICEF ) e o
: Chilg Rights and Participation <http: www.unicef.org/Nigeria =
Ihig.

: Ladan, p. 17 the islamic perspeetive < http://www.gamji.com/articled000/NEWS4861.
Musa U 4 Child's rights act: a critical analysis from the isl:
htm ' §

o ; pr i hildren’s Right in Nigeria
b : - Guide & facilitators manual for pluumlmgf re
Ihig L H edde sOer p f Nigeria Advocacy Guide & faci THTTm ‘mercy trust Nigeria limited
Prﬂd,lrcet'i);‘)‘:’::l:‘\r"lﬁ\l;i:;lst(l‘,;eolfn\i\lr(::ll:c(l)l /\ffiirs for Social development Published by mercy tru n
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passed by the National Legislature, it requires that the_Hou§e of Assembly of each
state of the federation enacts it as a statc law first. Since its Jpromulgation at the
national level, however, only 16 of th_e 36 states have gnactec} their Child's Rights Law
Since promulgation of the Child's Rights Act and Child's nghts _Laws at the national
and state levels, much literature has been produced ‘to hlghlx.ght the differences
between the provisions of the Act and custqmaly practices, partlcu]af'ly Islamic law
which is a part of the latter in Nigeria. The differences between the Child's Rights Act
and Shariah have come to be stated as reasons or challenges for the refusal of some
states of the federation to enact their own Child's Rights Laws. While Ladan
concludes that the resolution of the differences lies on the state governments as
stakeholders to revise the Act to suit local circumstances before enactment in the
various houses of assembly, Musa concludes that such review ought to be done at the
national Ievel . This work will however focus on the similarities between the Act and

the Shariah.
THE CHILD'S RIGHTSACT
As a result of the various inadequacies found in several other related laws on
children's rights, cfforts have been on to bring the Nigerian legislation in relation to
children's rights in line with the C.R.C and C.R.W.C (African Charter on the Right
and Wellare of Child). This is the rationale for enacting the Child's Rights Act (2003).
The Actis purposely focused at:
- Protecting and promoting the well being of all children;
Improving the quality of relationship between children and their families and
the communities; |
+* Establishing, promoting and coordinating the use of services and facilities to
improve the quality of children's lives.
The Act broadly covers or enshrines the rights, duties and responsibilities of the child
thus:
+ It guarantees the best interest of the child to be the paramount consideration in
allactions concerning the child (Sections 1-2 of the Child's Rights Act, 2003).
It provides for the parents, guardians elc to provide the necessary guidance,
education, and training for children in their care.
It entrenches the rights of the child like rights to (Sections 4-20 of the Child's
Rights Act, 2003):
(1) Survival and development
(i)  Aname
(iii)  Freedom ofassociation
(iv)  Private and family life
(v)  Freedomofmovement
(vi)  Dignity of the child
(vii) Recreation and cultural activities

: Child Rights Act 2003, Sections 1-2
Ibid, Sections 4-20

" Qur'an2s (Al-Furqan) vs. 74

. lb%d,‘.’l (Al-Anbiya) vs. 30

, lbl_d. 46 (Al-Ahqaf) vs, 18
1bid, 57 (Al-lladid) vs. 20

TN . iy .
Ibid, 2 vs. 233; 65 ys, 6;17 vs. 33: 6 vs. 1515 17 vs. 31 and 6 vs. 140

" Nigeria and the Right of ¢1; icati
2ht of Child - the publication of federal Ministry of women's affairs and youth Development Abuja) June, 1995, p. 6
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(viii) Healthand health scn.’ices

(i) parental care. protection and Plaintcnancc

(x) Free, ?OmP"lSO‘T}' and universal basic education, am
protection for children as contained in the Act

ong other

cu1s OF CHILDREN EXAMINED UNDER THE SHARI'AH AND THE
R p'SRIGHTSACT
CHILY ™ of great essence to first of all appreciate the position
: -1d/chil ren generally l'mdcrlhe Shariah.
%}:51 ith, childhood is principally a period when children are to enjoy their lives
ing and entertainment and to Jead a successful life in the future. There is

[hfough.]a) - o childre : . . :
qo harm 11 assigning children some work that is appropriate to their age and physical
R . ,
canwhilCs under the Shariah. the place of children is well painted by a number ol
Qur'aﬂic Verses. 1 hC}"'“)l'C re lcl'l_'.t‘d to as “Qurratu a'sun” (the apples or delights of the
eyes: Qur'an 25:74)." Rahmali” (mercy of Allah: Quran 21:30). In another, they arc
referred (o as “Zinatul havata” (beauty and allurement of life: Qur'an 46:18), as

also , A

ffakir” (SOUTCCS of pride to the parent), also as “Hibatullah” (precious gift from
Allah: Qur'an 57:20). It can thus conveniently be said that, any child subjected to
givenrights

Jhuseand neglect by way of denying him/her any of the entitled and God-
can never quality f(?l' any of these qualities. Thus, a responsibility is imposed on the
parents inrespect of their children (Qur'an 2:233;65:6; 17:33 etc.).
n view of the above and for the purpose of this piece, the rights of child shall be
ned by summarizing them all into four major sub-headings as [ollows;

Right to survival ’

Right to protection

Developmental rights

Participatory right

and status of

exami

1. RIGHTTO SURVIVAL
These are the rights which ensure that the child is allowed to live. These include:

(a) The Right to Life:
The Act incorporates the provisions of Chapter IV of the 1999 Constitution of the

Federal Republic of Nigeria which includes the right to life. It is stated in Section 33
ofthe Const1tut19n that every person, | ncluding the child, has the right to life and such
canonly be deprived in a way justified by the law. Section 4 of the Child's Rights Act

—

¥ '
::§::':: :";(gisll-/\n‘:mm) vs. 140 (of special interest)
"Ni::r?: :r::lstll)c ioh :
:N)'alt[, L lblau:ilf I:S f)lfﬂ-m child.... (N.B) pp 13 —I-I-
“Sllnan Abu l)awud. [l;.\:?n u(lcnfc.(lnlvrnntjonal h’lsulnl.c for Islamic Thought, 2002)
an""nn 2933 , Book 28, Hadith 3865 < http://www.imaanstar.com >
ug::’;';{ UB
Ly Shari’ah: The Istamic Law, (Iksan Islamic publishers, 1990), p.
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states'that every child has the right to survival and devel(?pment. Th'e rqtionale behind
this provision cannot be more apparent other. than that since the child is human and a
member of the society, he deserves protection from any tl}reat to h{s existence or
survival. This provision enjoins the government to recognize these inherent rights
and develop policies or programmes for the chllc.i's survival and also protect this
inalienable right of the child from harmful practices that may affect his life and
growth. o _— , _
The provision of Shariah in relation to this right 1s more than accurate in ggarantegmg
the right to life for a child. The Qur'an, the primary source of law in Shariah,
emphasizes the sacredness of their lives ina manner that those who slay their children
are termed 'Lost and Cursed' (Qur'an 6:140). “Lost are those who slay their children
from folly without knowledge”. The Qur'an says:
Kill not your children because of poverty, we provide sustenance for

you and for them ...Qur'an 17:31).

And wercad: o
. And that you kill not your children for fear of poverty, it is we who

provide for you and for them ... (Qur'an 6:151).

These verses among others are direct pointers to how much Shariah regards the right
of the child; they are inviolable under no circumstances. These verses particularly
emphasise the strong prohibition of infanticide in Islamic law. As far as the right to
life is concerned under the Shariah, its violation has the same effect as violating the
right to life of an adult i.e. death penalty or payment of wergild (Diyyah) as the case
may be. Violation of this right, also, must be in a way justified by the Shariah just as
violation of the right to life under the Constitution must also be justified by the law,

(b) Rightto Health and Health Services:
Section 13(1) of the Act states: Every child is entitled to enjoy the best attainable

state of physical, mental and spiritual health. Subsection 2 of the section further
states that the government, institutions, parents or guardian having the care of the
child shall endeavour to reduce infant mortality, provide basic health care for the
child with emphasis on primary health care, provide safe food, drinking water and
hygienic environment for the child, and provide basic health care for nursing and
expectant mothers. It also states that anyone having to take care of the child shall

¥ Ambali .M.A., The Practicc of Muslim Family Law in Nigeria, (Tamaza Publishing Co., Zaria, Nigeria, 1998), pp. 197 - 198
. <http://www.dot ,20v/LAB/media/reportsfictp/tda2004/nigeria.tml. The Labour Act sets the minimum age for employment at
15 years, except for light agricultural or domestic work performed for the family; and 13 years for apprenticeships. The ILO
estimated that 23.2 percent of children in Nigeria aged 10 - [4 years were working in 2002. Most children work in agriculture,
usually on family farms, in fishing, and as cattle herders. Children also work on commercial farms. In Urban areas, children
waork as domestic servants, strect hawkers, vendors, beggars, scavengers, shoe shiners, ear washers and bus conductors. Children
also work in cottage industries as Mechanics, metal workers, carpenters, tailors, weavers, caterers, barbers and bairdressers.
Commercial sexual exploitation of children occurs in many cities in Nigeria. The country is a source, transit and destination country
for trafficked children. Children from Benin Republic, and other African countrics are trafficked to Nigeria where some prefer to
work as domestic workers, others as prostitute, or in other cases to work under forced labour conditions. Nigerian children are
trafficked internationally: to the west and central Alvica for domestic labour and street hawking, and to Europe for commercial sex.
Girls are sold into marriage.
In July, 2003, a comprehensive anti-trafficking law, the Tralficking in Persons (Prohibition) Law Enforcement and Administration Act,
was passed, which established a national agency to iny estigate and prosecute offenders of the Act and provide for rehabilitation. Section

11 of the Act slipul:lt.cs life imprisonment for any persons who traffic children under 18 years into or out of Nigeria. The Act also stipulates
prison terms ff"’lﬂfl) persons w.lllo procure, either for themselves or others, any child or children under 18 years in (heir carc (o prostitution
g"- llzlgl'ttl:lt;zs‘lgxt. see Trafficking in Persons (Prohibition) Law Enforcement and Administration Act, 2003 (July 2003) sections 19, 21, 23,
5-26, and 36 - 38. )
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sucha cl}ild is lmmums_ed. These provisions can be summarised as follows:
gnsurf,e child 1s eptltled to enjoy good health by being protected from diseases and
ot € oper medical care for survival and growth. In pursuance of this, the
gveP T ontis enjoined to roll out measures by which these rights can be effectively
goV reed. The ‘pt'xrents, guardians and institutions responsible for the care of the
g“fﬁi are also enJO_med to ensure thgt the child is given adequate medical attention
Chl‘c includes giving the chfld required good food, adequate breast feeding etc. They
¥ le pall enjoined to avoid any traditional practices that may be harmful to the
a;:ild's health such as tribal marks, fcmalg circumeision etc (Nigeria and the right of
i, 1995°13-1%) .
cne of the objectives of Shariah (Magaasid al-Sharee'ah) is Protection of Life . This
d iective invqlves putting in placc‘e\'mything that will not only guarantee physical
otection of life l?ut also ph}!SlOlOglcal protection. Hence, it is, under the Shariah, the
auty ofthe authority to provide the best hcalt‘h care possible for not only the adults but
also children. Regarding health, the prophet is reported to have said:
Narrated Abud-Darda: The Prophet (peace_be upon_him) said: Allah has
sent down both the disease and the cure, and He has appointed a cure for
every disease, so treat yourselves medically, but usc nothing
unlawful.(Sunan Abu Dawud, Book 28, Hadith 3865)
This tradition emphasises the need to seck medical care and that, as mentioned carlier.
(he authority is charged with the protection of life means they will have to ensure the
lives they are to protect are not only free from physical dangers but also dangers
relating to health. A provision of the Quran particularly states that breastfeeding of the
child takes two years:
. The mothers shall give suck to their offspring for two wholc years...
(Qur'an2:233).
One will come to understand the importance of this provision when the importance of
breastfeeding on the physical and especially mental development of the child is taken
into consideration.
Similarly, Shariah recognizes family planning which is a form of rights of children,
the basis of which can be traced to the Qur'an and I fadith thus:
And let those who find no means of marriage keep themselves chaste
until Allah grants the means out ofHis bounty. (Qur'an 24:33)
'The just referred verse of the Qur'an may be said to have been a pre-marriage
instruction/guideline for family planning, and this is corroborated by the prophetic
tradition which states that:

..but whoever cannot afford it (marriage) should observe fast for

-

—

13
T:E‘elz}vl%rohibits ch.ildrcn l:rom lifting or car.r.ying any load that \y\vi.ll inhibit physical dcvcqunncnt.. '.'md \'st:ll)lislxcsfl minimum
o Mthi:::rs fm.‘ lndl.lsll'lal worl and marmmc cmploym.tnl. C llll(]lj(‘ll under 10 years are pl‘()hlbll.\‘ll from working llllllt‘l'}.ll (‘»uud,
aday, The la’\::]mght’ n tmployment'tlu_lt is danglu‘ous or lll‘llllt)l':l!, for more th'tm 4 (t(.)ur) Lt()llS(‘(‘lllI\'l“ hours or more than 5-8 huur.s A
I, however, the 0_“ E‘ff Spcclﬁca.lly cnmmahlsc child domestic service, :n‘lllumgh it .pl‘()\'I(l(‘S for regulations to be mandated by l!\c Minister.
820 hargy ’in dn;*nﬂgr . is appropriate for a child to do and he can do it without getting overburdencd, exhausted and not degrading, there
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verily this will havea controllin_g effecton hi'm on sexual urge. ‘
Meanwhile, the guidelines during marriage by (h.c Shariah standz:rd may l'ncludc all
other methods of planning the family not contradictory to the O‘ur'amc ordinances or
the Sunnah. And the means referred to in the verse surely is not limited to the financial
means of the man and woman but also their physical means which include their health.
It is thus that in order that the health of the child be not compromised or affected, a

nursing mother be deemed incapable ofhaving the means to have another.
o

2. Right to Protection: o _
These are the rights that ensurc that the child is protected from being exposed or

subjected to any activity or treatment that may be iniquitous to his well-being and
proper survival in life. And this may include:

(a) Protection againstinhuman treatments: |
In accordance with the provision of Scction 11 of the Act, every child must be

protected from all forms of exploitation, indecent or degrading treatment including
child labour, abuse and torture, sexual exploitation, sale, abduction, slavery, drug
abuse and trafficking among others. Simply put, the child must be guaranteed his

right to dignity.
Meanwhile, it is the duty
from undergoing any form of exploitation or inhu

themselves or any other persons, natural or artificial.
The rights referred to above have been catered for by the Shariah. Allah says:
Verily, We hath honoured the children of Adam... (Qur'an

17:70)
This is a pointer to the fact that the child's right to dignity is inherent and must be

observed not deprived. The Qur'an further says:
And give unto orphans their property and do not exchange (your
bad) thing for their good ones. And devour not their sustenance (by
adding it) to your substance. Surely, this is a great sin. (Qur'an4:2)
The above clearly constitutes admonition against exploiting the child particularly
usurping the orphan's proprietary righ(s). And to more aptly or adequately effect the
sustenance of the child's right against exploitation, the Qur'an declares:
Verily, those who unjustly eat up the property of orphans. they eat up
only fire into their bellies, and they will be burnt in the blazing fire.
(Qur'an4:10) B
Additionally, the child must be protecied against any indecent or degrading treatment.
And this right has been distinctly safeguarded under the Shariahuprovisvions and In
various'ways. ‘
On protection of the child against sexual exploitation, the Qur'an provides thus:
And come not near the unlawful sexual intercourse for it is an
indecent deed and evil way. (Qur'an 17:32)

of the parents to monitor their children and protect them
man treatment either from

" Qur’an 17:70
¥ Qur'an 4:2

" Qur'an 4:10
*Qur'an 17:32
" Quran 4:6

* Qur'an 2:286
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. yerse states clearly that unlawful sexual intercourse is not permitted under the
”"s'ah- This means for intercourse to be lawful i.e. for anyone to have the capacity to
Shaf:3 ¢ to sexual intercourse, the man and the woman must be married. Though the
coniia stipulates no age for marriage i.e. consent to sexual intercourse, but the
Sh?-'a 1 states, without mjncing words, that consent to marriage (sexual relations) only
U os when the child is matured enough to manage his or her own finances and
comesses sound judgement.
poss And try orphans (as regards their intelligence) until they reach the
age of marriage; if then you find sound judgement in them, release
their property to them. (Qur'an4:6)
jtwill be noticed that the verse above equates the age of marriage with maturity and it
{alcs that maturity COmes In the form of not only physical maturity but also
: te]1ectual maturity; to sat;sfy the latter, the person must have sound judgement and
¢ ability t0 manage, on his/her own, the property being released to her. The logical
sestion therefore is if a person who possesses such maturity can still be called a child.
The verses (Qur'an 17:32 and Qur'an 4:6) therefore prevent sexual exploitation of the
cpildeven under the guise of marital relations.
gecondly, tO guard against child labour, abuse and torture, the Shariah has strongly
nuled against all indecent and inhuman treatments of children. The Qur'an for instance
states:
Alldh burdens not a person beyond his scope... (Qur'an2:286)
We can discern from the above that the Creator has made it unlawful for Himself to
overburden a soul beyond what it can bear. It is therefore implied that it is
impermissible that anyone overburdens another. Just as it is part of the rationale for
he Act that the best interest of the child be held paramount, a child according to the
Shariah is to be completely maintained by his parents. It is therefore burdening the
child with more than s/he can bear (0 subject him/her to child labour.
Thirdly, the Shariah ensures protection of the child from drug abuse and/or
ntoxication and from being subjected to slavery. Itis stated in the Qur'an regarding
intoxicants:
_intoxicant and gambling ... arc abomination of Satan's
handiwork; eschew such thatye may prosper. (Qur'an 5:90)
The above has been given abacking via the prophet ic statements that:
Do not drink liquor it is the key to all evil. Do not sit on the mat
where liquor is being served .
All the above are targeted at protecting the child from being exposed to the evils
referred to earlier.

n
. Madani .A.E., A Gift for Muslim Women, (Idara-e-Islamiat Karachi, Pakistan, 1999), p. 51
Imam Malik, Muwatta’ translated with Exhaustive Notes by Professor Muhammad Rahmuddin, (Beirut, Lebanon 1985/1400),
ocfl:::’mdz'n’ Hadith .\‘0'5.955. 956, 957, 939, pp_-t[)ﬁ'— 408; Bulugh Al-Maram, attainment o_f the objective according to evidence
XN"triaor] inance, (st cqmon, Darul Salem Publications, 1996/141611), Hadith No 1089, p. 453
0; m“‘: 3;\' Ca?ls for ufuver‘sal bas-ic e.ducglioq tl}rougllout the country, however, authorities do‘uot consistently enforce laws
85.6% g;lfsory cducation. Education in Nigeria is compglsory for 9 years. In 2001, t'hc gross primary u‘\rnlmcnt was 96.5%, with
ratios are te)m-alcs enrolled compared to 107.0% males. I\.cl enro‘llcd rates are unavailable for Nigeria. Gross nnq net enrolments
schoo) mm“;ed on the numb.er of students formally reglst'er.ed in primary §chuul nndy_(herﬁcfure do not n(‘k‘(‘SS:.ll'll)" rc!]cct actual
‘“Sisofbonk:uc-e' Recent primary scl}oul altcnflance StatISI.ICS are not available for Nigeria. Access to qluc:llmn |.s.hln(lcrcd by the
send the » transportation, and upnl‘orms. Girls :\rc.pm'ncularly affected by lack of access to education. If families are unable to
e female children to school, girls are often required to work as domestic servants or strect vendors.
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Lastly, here, the Sharial} frowns at tl}e act of abductinghgix: selling childilen as slaves,
Right from the beginning of the history of Islam, children are not allowed to b
attacked and taken as prisoners gf war inany encounter . _ '
However, in protecting the best interest of the cl}lldren? the Shariah provides that evep
where such children have been captured alongside the-lr parents, necessary ste[?s must
be taken to quickly release them. Where a master fails to release them, Shariah has
practically laid down measures for their quick release and such measures mclude: an
atonement for accidental killing (Q4 vs. 92) as one of the l?est foms pf charl'ty (90vs.
12 -13); as the first alternative for t.he payments of Az-.Zlhar (likening one's wife to
one's mother: Q58 vs. 3); marrying and emancipating fema!e slaves and_ their
offspring (Q4 vs. 3 and 23 vs. 6); and an atonement for deliberate breaking of
Ramadan fast.
3. Developmental Rights

These are rights that positively develop the children and prepare them for a positive,
meaningful and responsible life in the society. They are also meant to promote and
enhance their personalities, talents, mental and physical potentials to the maximum
level attainable for a standard of the societal norms and traditional values. These
rights include the rights to leisure and recreation and also right to education
Section 15 of the Child's Rights Act (2003) provides that, every child is entitled to
receive free and compulsory basic primary education up to the junior secondary
school level which will be provided for by the government. The section further states
that it is the duty of the parents to enrol such a child for the compulsory basic primary
education and that they shall endeavour to enrol him/her for secondary education or if
they cannot do the latter, encourage him to learn a trade the necessaries for which shall
be provided by the master.
The above is in accordance with the Shariah dictates on the right of the child to
education. The Shariah values education most that there are various authorities to the
factthat the believers are enjoined to seek knowledge. One of such is:

Narrated AbudDarda’: Kathir ibn Qays said: I was sitting with

AbudDarda' in the mosque of Damascus. A man came to him and

said: AbudDarda, I have come to you from the town of the Apostlc of

Allah (peace_be_upon_him) for a tradition that I have heard you

relate from the Apostle of Allah (peace_be_upon_him). I have come

for no other purpose. He said: I heard the Apostle of Allah

(peace_be upon_him) say: If anyone travels on a road in search of

knowledge, Allah will cause him to travel on one of the roads of

Paradise. The angels will lower their wings in their great pleasure

with one who seeks knowledge, the inhabitants of the heavens and

the Earth and the fish in the deep waters will ask forgiveness for the

learned man. The superiority of the learned man over the devout is

’: Sunan Abu Dawud, Book 25, Hadith 3634 < http://imaanstar.com >
™ Madani .A.F., A Gift for Muslim Women, p. 512
™ Ibid, p. 499

* Orire, A., Shariah: A Misunderstood Legal System (Zaria: Sankore Educational Publishers Limited, 200) p. 81
* Section 14 of the Act
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‘ o1t when it is full, over the rest of the
ike that of the MO0 2 ot n}i of the Prophets, and the Prophets

hel
Ttars. Eggll:ramed are theham, leaving only knowledge, and he who
gave

ves it takes an @ rtion. (Sunan Abu Dawud, Book 25,
takes 1

Hadith 3634)

rte
The Prophet was repor’
mark on a rock that will rem

dinar nor dir
bundant po

j ' is like engraving
ave said that educating a young person1s
o hain indelible thereon forever. Again, that no father has

his child a better gift than good morals. Also, itis undoub}edly better for a man
iven his : : .
g“t,ench morals to his child than to gIve a measure of corn in charity hen the child is
tsoh el%ah equally emphasises the essence of religious education even when the ciil

ari

y g .l .t Y i g . 3 i ‘ CIuainted ith

fs from childhood, he mig dopt a ci |
majority. This argument is iraceable to the propheticr adition that:
[t was a custom with the messe

nger of Allah (PBUH) that whenevera
child of the progeny of Abdul Muttalib started speaking, the prophet
(PBUH) used to teach him the followi

ng VErses. _
Under the Shariah, it is the responsibility of the parents, Paftl_fl_lll_ar 1}l theaif?::ienrjﬂiz
provide basic education for the child. This 1s part of !115 rC.SpOnSl Hility to matr
child whether the marriage with the mother still subsists ornot.
4. PARTICIPATORY RIGHTS
These are rights that allow the child torelate w
the same time allow the child to partake in an : .
child. Among others, these include, rightto parental care and right to identity.
(a) Right to Parental Care
It is the right of every child to be maintained by his parents according to their means
and na such child shall be separated from them against his will except for purposes of
education, welfare or in exccution of a judicial determination (Section 14 ofthe Act).
The provision above is the same under the Shariah. 4 I-Hadaanah (custody) and An-
Nafagah (maintenance) are two aspects of Islamic family law that take care of the
maintenance of the child. It is the duty of the father to maintain the child whether his
marriage with the mother still subsists or not. Upon separation of the parents, either
through a legal process or some other means, the mother retains custody of the child
as she is best suited for taking care of the child. The father on the c;ther hand is
financially responsible for the care the mother gives to the child .
(b) Right to Identity
This is ar}othcr_ very irpporlam right accruable to a child. It is the first right to which
the child is entitled. It is the procurement of this right that integrates the colmd into the
society. and makes him identifiable therewith. This is the 1‘iqhtv(‘)1"the child to b:o(iv; ;
abefitting name and everything goes with it (Section 5 of the Act) =

ith other members of the society, and at
y decision making that will affect the

Under the Shariah, this right is strongly recognized and it is ordained that the parents

“ Orire, A., Shariah: A Misunderstood Legal System, pp- 81-101

:’ Section 5 of the Act
" Al-Hajjaj, H., Bulugh al-Maram: Attainment ¢ jecti
Ia), I, al-M: LAt ent of the objective accordi saudi
) Salcxp Publietions, 1996) Hadith No 1170, . 48 objective according to evidence of the ordinance (Saudi Arabia: Darul
Madani .A.E., A Gift for Muslim Women, p. 448
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~—

ust enforce this right religiously. By the Shariah, it is the duty of the parents 1o Sive
m ~

the child any pious na

mes.

It was reported in a tradition of the Prophet of Islam that, on the day

; i by your own names and t
f judgement, you will be called by
gijofr fathers, hence, give yourselves good names.

he namesg
Aisha the

Prophet's wife reported that the Messenger of Allah (PB UH) charges

the inauspicious names
5. SOME R}IEJSPONSIBILITIES OFTHE CHILD

The Child's Rights Act (2003) listed under section 19 some responsibilities of the

child which include
well):

The child is to work towards the cohesign of his f
19(1)(a) of the Act). Under the Shariah, it is the duty
to contribute to the cohesion of his family

And those w

the bond of

the following (their Shariah equivalents will be discusseq as

amily and community ( section
of every person, young and g|q

1 )
and the community. The Quran States:

ho break the Covenant of Allah, after its ra_tiﬁcation, and
sever that which Allah has commanded to be joined (i.e. they sever

Kinship and are not good to their rela

mischief in the land, on them is the curse (i.e. they
from Allah's Mercy); And for them is the unhappy
Hell). (Qur'an 13:25)

cthis parents, superiors and elders at all times and assist they in
case of need (section 19(1)(b) of the Act). This is as well the case under the Sharial,

The child is to respe

The Qur'an states:

And your Lord has decreed that you worship none

v

tives), and work
will be far away
(evil) home (i.c.

but Him. And that you be

dutiful to your parents. If one of them or both of them attain old age in your
to them a word of disrespect, nor shout at them but address them
interms of honour. (Qur'an 17:23)

life, say not

Every child is to serve the

intellectual abilities

Only those
Messenger,

Federal Republic of Nigeria by placing his physical angd

at his service (section 19(1)(c) of the Act). Itis the duty of every
berson, under the Shariah, to contribute to the development of the state with his
physical and intellectual abilities. Itis stated in the Qur'an:
are the believers who have believed in Allah and His

and afterward doubt not but strive wi

th their wealth and

their lives for the Cause of Allah. Those! They are the truthful.
(Qur'an 49:15)
Every child is to contribute to the moral well-bein g of'the

the Act). The Sharia
S€Xes or age, to sup

hmakes it a religious Iesponsibility f
port the promotion of al{ that IS 200

Qur'an provides thus:

Letthere arise out of youagroup of people iny

“section 19(1)(a) of the Act
“Qur’an 13:25
“section 19(1)(b) of the Act
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enjoining Al-Ma'rif (virtues) and forbidding Al-Mupkg
And itis they who are th: successful. (Qur'an 3: 104) !
child is to preserve and strengthen social and nat er
re;;,yrve and strengthen the independence and integrityat:t)'n;]e;eorl;?"‘R“éya él{ld to
Nigeria (section 19(1)(e)-(1) of the Act). It is further stated in paragraph (j) of s
section 19( 1) that every ch}ld isto conm_bute tothe best ofhis abilities, at a]] tilm: fi
at all levels, to the solfdarlty of the Afrlcan people and the humap race. Al] actsS ?l? t
will promote discord in the communlt}f are prohibited under the Shariah. They a:-le
termed altogether as Al-Munkar 1.e. vices and abominable acts or gets which are
against reason or scripture. The verse cited above speaks volume about this.
Every child is to respect the ideals of Qemocracy, freedom, equality, humaneness
ponesty and justice for all persons and is relate with other members of the societ)"
with different cultural values in the spirit of tolerance, dialogue and consultation
(section 19(1)(g)-(h)). These responsibilities are captured under a Qur'anic verse
which makes it clear that all humans are equal and the same before God and the only
thing that differentiates them is piety or regards for God. The verse goes as follows:
O mankind! We have created you from a male and a female, and made you
into nations and tribes, that you may know one another. Verily, the most
honourable of you with Allah is that who most regards God. Verily, Allah is
All-Knowing, All-Aware. Qur'an49:13)
According to section 19(1)(i), every child is to contribute to the best of his abilities at
all times and at all levels, to the promotion and achievement of Nigerian, African and
world unity. This responsibility is taken care of under the Shariah by Qur'an 13:25 and
other similar verses (Qur'an 13:20 and 47:22) that prohibit the severing of bonds and

unity.

(vices).

Eve

RECOMMENDATION

The discussion so far has pointed out the salient similarities between the rights of the
child under the Nigerian law i.e. the Child's Rights Act (2003) and under the Shariah.
It should be emphasised that the differences between the two serve as the basis for the
failure of some states' Houses of Assembly to re-enact the Act as state laws. However,
it is recommended that the focus be shifted to the similarities of the two rather than
differences as this will ensure the standard in respect of the rights of the child are
brought to the state levels. Furthermore, whatever modification a state House of
Assembly may make to the Act should leave the similarities between the Act and
Shariah as discussed above untouched. It is hoped that examination of other
similarities between the Act and the Shariah will be undertaken in the future.

:Qur’nn 17:23
“scction 19(1)(c) of the Act
“Qur’an 49:15
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ct

CONCLUSION
It has been established that what necessitated the-ex.lz}c.tment of a law that make,
comprehensive provisions for the rights and resgon?mblhtles gf child was the dearth of
adequate legal provisions in that regard as the existing ones did not reflect the trend g,
the topic. It also has been noted that since the promulgation of the Act, there has beg,,
production of literature on the differences between 1t and customary and Islamj,
are highlighted as the reasons why some states of th
us Houses of Assembly. Focyg

practices; these differences '
the Act in their varlo '
the provisions of the Act and the

federation did not re-enact
therefore has been made on the similarities between .
vious sections of this work, it can be seep

Shariah, and from the discussions in the pre .
that both the Act and Shariah are compatible toa Jarge extent on the topic.

:' Qur’an 3:104
. section 19(1)(g)-(h)
Qur’an 49:13
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