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The Judiciary, the Press and the Doctrine of Subjudice in
Nigeria

Abdulrazaq Adelodun Daibu’

Abstract
The role of the judiciary and the press cannot be over emphasized in any
democratic setting. They play paramount role in relation to the protection of
human rights and rule of law, hence they are regarded as the last hope of the
common man. The judiciary is constitutionally saddled with the responsibility of
resolving disputes among citizens as well as between the government and the
governed, while the press enlightens the public on the happenings in the society.
This article examines the intersection between the roles of the judiciary and the
press in Nigeria in relation to the doctrine of subjudice. It contends that the
doctrine of subjudiice is one of the justifiable exceptions to freedom of

expression and makes recommendations towards siriking a balance between
freedom of expression and the doctrine of subjudice.

1. Introduction

The judiciary is one of the three organs of government in Nigeria.' It is vested with
power to interpret and apply the law as well as to resolve disputes between/among
persons or between government and authorities.? Tt is also serves as a check on the

activities of the other organs of government by reviewing their actions to ascertain that

" LL.B, LL.M, (llorin) BL (Kano);Lecturer, Department of Private and Property Law, Faculty of
Law, University of llorin, llorin, Kwara State. Nigeria. e-mail: abdulrazagdaibu@yahoo.com Tel :
+2348039265824

'Other organs of Government are the executive and the legislature. The Constitution of the Federal
Republic of Nigeria 1999 (as amended) vests the legislative powers in the National and State
Houses of Assemblies while the executive powers is vested in the president and Governors for the
Federation and States respectively. See sections 4 and 5 of the constitution of the federal republic
of Nigeria 1999 (as amended). See also the Valedictory Address delivered by Hon. Justice Olajide

Olatawura at the special court session to mark his retirement from the Supreme court of Nigeria
on 9" May 1994 , p. 15

*Black's Law Dictionary 6th Edition (West Group Publishing Co. 1990) p. 849. B. A. Bukar
“Emerging Trends in Altemative Dispute Resolution: From Mono Door to Multi-Door™
Arbitration (2013) Vol. 79 No. 1 p. 72. See also section 6 of the Constitution of the Federal
Republic of Nigeria 1999(as Amended) which vest the judicial poer of the federation in the
courts established by the constitution and such other courts as may be created by the National
Assembly and State Houses of Assemblies.

73




The Judiciary, the Pross and the Doctrine of Subjudicc i Nigerd A Daipy

they act in accordance withconstinution. Since the mception of democeatic dispensanon iy

1999, the judiciary has been adjudged as the most varile. \1[7[.?!1['{”«] Pro.l(u‘\:‘oxggfln of
government in Nigerin* The press (otherwiswe referred I(‘\ as the mass media)® iy gy
institution oo tha \!m\ abso been i the tore front ol _prt‘fﬂ““ll and promoting dcmocmcy
and rule of law m Nigenia.” The imponance of the judiciary ‘“‘fJ the .m]c,f‘.{ the press i
the presenvatian of wle of Jaw. human rights and democracy many sweiety cannog be

over emphasized. The judicrary and the press are ot only panners in progress but algy |

seen as the last hope of the oppressed and the common man because ol hejr

CNCACApnah  Mantanmg g Stong Judicary: Corrapion as aa Albatioss B‘vln:: a paper
pfuwmm} atd dlonJustice M. Adesiyun Bienmal Memonal Public Lectue ac Ij.mquft Hill_
. . £ L Nin Y

Kwana Totel fhornom 187 May 2004 PS . nakoiuy wdiliie .v{ p,(\luue(u 1025)427

Ll . g 200LPEFLR 08O
Abenibe v Lhe spearer. Abia State Hodse ot Xssemly (2000, ) i
BN nera s 80O Nuab o D Bndicwny st Liod Lyioic of the Realm (Gold Press 14
Seo 3 !

1wt 200070 P 3520 AT Mickue amd Tnias A A Jorim N piasieaof Hon jl.‘.”’,u) I{u
v Necwe e e ton Ridc ol Lan dadieial ded pensl ,A.;,‘J(:rrn/llunm.’uhtm‘ -’\'g('r:.a
Judiciire Coompongis bowes i Admnsivaiion of Justice N eeran R(’H Avvo lf!lllﬂl Horin
Chaprer 200300 35KV Lavas Rabana " Promsotng Dent ey thongh tlhe conrts™ The Juriy

tlate Siande . Nowactn dnaenay of Horn Z002, Vol T p TH NS T O Tredia T Nigera Law
Poiwwes ! Nviomal Do ciopanost™ 3 paper delivercd at the NBA tllonn Branehy Aryuml Law
Damncr on 17 Decomber 208 R Orone "The Law as a Coreeestone of Democraey: The Role of
Tt tur oe Unvcrvry of Horin2002)
Vol " Pp 128 14400 0 0 CDelav o the A oncration of Loce ut the ,‘\Iu::nlmnv Court ~
Factors Responsible and Solution " Nigerta Bar dowrnal 2000 8! 4 Na. 2Pp IN- 4
“he Press or mass medi though not o comtitutonatly recoenized organ ot government 1s
generallv reterred toas the 4 estate of the realm The press is an important wstitution in Nigerian
Basent dertoctacy with oblization o uphold the fundamentad objectives and directive principle of
the comtitaion. dnsemimation of miormas omnons and weas to the gencral public as well as
the sesponsihility of ensunng accountabalits of the Government 1 the people. See sections 22 '.!nd
39 0t the Constitution ot the Federal Repubhic of Nigeria 1999 A¢ Amended) See also T, Oxesing
Swihwg o bhalmee  between Press and Judioan avalable  ontine  at
brp # l;‘huny vom ngandey. phpinhung-law 6008 <trikme-a-hal.
accessed 1Sth November, 2013,
T Oyesna Strhig o balance hetween Fress  and Judicrny - avarlable onlime at
hup “Nsibune.com ng/indey phptnibunie Law /6008 strding-a-bulaee hetween-Press-
decessed 25th Februars, 2014
R Ot “The Law as o Coricstens of Democnicy T Rovc of the € s Stestaiming
Democracy™ Pp I2% < 144V O AL Db in the Ydminnciarom of Jiive o ar the Magnitrate
Cowrt — Factors Responsible and Sofation Pp 15 — R Lol Raeara " Promonng
Democracy through the cours™ Pp. ™4 S\ ) Natuteze Toe hudicnr s oy he Dhird Estate of
The tealm Pp 352

; X ders S
the Couriy i Siestanone 13 pucta s Moy S

e-hetween Press-and-Tudiciary

d-ludiciary
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indispensable roles in the society.® The doctrine of subjudice on the other hand
presupposes that matters before the coun which are yet to be decided are not allowed to
be discussed by the public. Matters are considered to be subjudice (Latin for “under
Judgment™) once legal proceedings become active.” The doctrine of subjiedice therefore.
regulates all forms of utterance, ¢ ication and publication on matters which are
under judicial consideration by the court.

This article examines the roles of t|
the doctrine of subjudice with a view to

he judiciary and the press in Nigeria vis-3-vis
enlighten lawyers. the media. as well as the
general public on the rarely discussed doctrine of subjudice. Contrary to the general
misconception. the article contends that matters which are considered subjudice
constitute a valid and justifiable limitation to the right to frecdom of expression and thus
an important restriction to the press. The article further discusses the rational for this very
important restriction on freedom of expression and the press in a democratic society and
makes recommendations.

2. Conceptualisation: Judiciary, Press and Doctrine of Subjudice

The judiciary apan from being an organ of government vested with judicial power to
interpret, construe and apply the faw and settling disputes.' has also been described as a
term collectively uso? to refer to judges. magistrates and other adjudicators.' The judicial
powers of the government of the Federal Republic of Nigel
courts of record although State Houses of Assemblies are al
establish such other courts.”” The powers of the
constitution itself and not at the sufferance or
government.'’ Judicial powers extend to all matt
government and authority and to any person in Nigeri

fia are vested in the superior
S0 constitutionally entitled to

Judiciary are derived from the
generosity of any other arm of
ers between persons or between
a and to all actions and proceedings

hurp:/iiribune.com.n;
accessed 151h February, 2014
? The Subjudice Rule und Contempt of Court Available on line at hun1l/wv»w.nul-lawxomlnngc-
9742 accessed 11™ December, 2013

YA. T. Shehu “Modeline Sepatation of Power for Constitutionalism: The Ni
Umiversity of Mardugurs Uaw Journal (201 1
{West Group Publishing ... 1990) p. 1185

' E. Falana * The Anti- Con uption War in Nigerian Judiciary : The Journey So Far * Nigeria
Judiciary : Contemporarv Issues in Administration of Justice (Nigerian Bar Association Horin
Chapter 2013) p. 303

"See sccron 6 (1 ) of the Constuunion of the Federal Republic of Nigeria 1999 tas amended); B.
A. Bukar “Emerging Trends in Alternative Dispute Resolution: From Mono Door 1o Multi-Door”

*I. Ovesina Striking 2 balance between  Pre:
ki

genan Approach”
) Vob. 9 p. 10: Black's Law Dictionary 6th Edision

. Arbitration  p 72. See ulso wection 6(3) the C onstitution of the Federal Republic of Nigeria 1999

(as umended)

See the Supreme Court of Nigerian decision in Ameachi V. INEC (2009) NWLR (Pt. 1080)227
atp. 324

75



o AN Dathy
The Judicrars, the Press and the Docirne of Subjudice i Nige/d i

determination of any question 4s (© the civil rights and obligations

relating thereto. for the ts an
¢ arm of gOVCTRMENL CACTCISES its powers of

of that person(s)." The judiciary as the third T :
adjudication. interpretation of the constitution and laxs made by the legislature through

the couns created by the constitution and other courts ds My bu established by the
National Assembly or any State House of Assembiy.” Therefore. the judiciary
represented by the courts is essentially concerned with .’ldjudlfﬂllﬂrlv of disputes hc{\\'egn
or among parties with a view 1o doing justice according 1@ law in order 10 maintain
societal cqmllhrium,* Hence the judiciary and the courts arc used interchangeably in this
article as they imply the same thing.

The press is described as the act or proces un
comments 1 newspaper and pcriodicals.‘ Thus, the press gives publicity to one's
opinion through the medium of prnting and other medium.' The press otherwise and
generally referred 10 a “mass media” though rot 4 recognized organ of govemment is
cenerally referred 10 as the 47 estate of the realm. The press 1s an important institution in
i\'lg:criur; nascent democracy with obligation to uphold the fundamental objectives and
directive pnciple of the constitution. dissemination of information. opinions and ideis to
the general public as well as the respensibility of ensuring accountability of the
government to the people.“On the other hand. subjudice is detined as a maticr before a
judge or court: under judicial consideration: undetermined.™ The doctrine of subjudice is
important in both civil and cruminal matters. It refrans members of the public from
commenting on matlers peading before the courts in order to protect the dignity of
judicial officers. interference with proper administration of justice. as well as preserving
the rights of litigants to fair trial in civit and criminal proc: +r'ings.

s of printing or publishing news and

3. A Critique of the Role of the Judiciary in the Nigerian Administration of Justice

The primary duty of the judiciary in any jurisdiction is to setile disputes between parties
according to the merits of their respective cases based on the applicable law without fear
or favour in such manner that preciudes any form of bias, sentiment. personal inclination

Hgection 66141 and by of the Comstitution of the Federal Republic of Nigeria 1999 (As
an adecd)Sec alse R AL Lawal-Rabana “Promorung Democracy throush the courts™ p. 74

Section 061 (hd of the Consnnion of the Federal Republic of Nigeita 1999 (As amended): A T.
ﬁhghu “Maodeimg Separation of Power tor Constitwtionalism: The Nigeran Approach™ p. 10
“I\ v Apnah “Mamtamng a Strorg Judiovars: Comuption as an Albatross™ p. 6

Websters All-In-One Dicvonary & Thesawrus « Federal Street Press, a Division of Merriam —
|}./’\I¢l Incorporated Springficld. Massachinerts 2008y p. 562
: Black's L dictonary o 7783
Tdee sectioni 22 and 39 of the Constitetion ot the Federal Republic of Nigeria [999 (as
amendedt See also T. Osesina Stirhing a balance between Press and Judicrars avaitable onhine at
hupfinhune com ngfndes phptbune Ly GRS snhing-a-balunce-betw een-Press-and-Judiciar s
accessed [Sth February 2014 ]
TBlack’s Law dictionary p 1428
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and or mbitrariness.™ The court has the sacred responsibility to do justice {o everyman
who appears in matters before it.”” When the courts set out 1o do justice, so as to cover
new conditions or situations placed before il there is always that templation, 3
compelling one o have recourse (o equitable principles.?* A court in the exercise of its
equutable jurisdiction must be seen as a court of conscience. Therefore judges who
dispense justice in court of Taw applying law and equity. must always be ready to address
new problems and even create new doctrine where the justice of the matter so requires.
It is pertinent to note that the courts in the exercise of their functions and powcrs cannot
g0 beyond the law(s) establishing them most importantly, the constitution of the land nor
can their jurisdiction be ousted by the legislature. What this means is that if the National
Assembly or the State House of Assembly enact an Act (or a law, as the case may be)
irregularly in contravention of the constitution, the courts will declare such an Act or faw
unconstitutional and accordingly null and void and of no effect whatsoever.” The above
clearly show the powers of the courts in Nigeria. It can therefore be simply put forward
that the survival of any democratic government in Nigeria would be determined or is
determined by the role of the courts.”

In the case of A-G Lagos State V. A-G Federation,” the Supreme Court declared
the withholding of fund meant for Local Governments of 1agos Stale by the President as
illegal and unconstitutional while also maintaining that the newly created Council
Development Areas remain inchoate until the National Assembly amend the constitution
o that effect. In Inakoju V. Adeleke”, the Supreme Court held the purporicd
impeachment of Gov. Rashidi Ladoja as unconstitutional because the laid down

SA T, Shelu and tmam - M. K. Tamim “Suspension of Hon. Justice Isa Ayo Salani ; Implications
Jor Rule of Law, Judicial Independence and Constitutionalism™ pp. 38-39; B. A. Bukar "Emerging
Trends in Alteruatine Dispute Resolution: From Mono Door 10 Multi-Door™ p. 72, N. A, Ajanah
“Maintaining a Strong Judiciary: Corruption as an Albatross™ pp. 6-7

‘ macchi V INEC (2008) All FWLR (Pt 407) p. | at 203

“hid

*tbid See alvo Agbaje V. Fashola(2008)6 NWLR (Pt.1082) 90 at 130; AG V. Abubakar(2007)10

NWLR(Pr1041)]

BSce Secuon 4 (8) of the Constitution of the Federal Republic of Nigeria 1999 (As Amended)

H5ee generally section 1 (3) of the Constitution of the Federal Republic of Nigeria 1999 (as

amended) See also the cases A-Bendel State V. A-G Federation & 22 Ors. (1981) 10 SC 1 - 330;

A-G Ogin State V. A-G Federation (1982) 3 NCLRI: A-G Abia State V. A-G Federation (2002) 6
AWLR (Pt 7631264; A G Lagos State V. A G Federation (2003) 12 NWLR (P1. 833)1; A-G Abia
State V A-G Federatson (2006) 1 6 NWLR(P1.1005)265

? AbdulGaniyu Ambali *Indelible Footprints' A Text of Address Delivered on the Occasion of the
7" MMA Akanbi Faculty of Law, University of Ilorin Annual Public Lecture on Thursday April
24, 2014 at the University Auditorium, p. 3 see also A. T. Shehu “Modeling Scparation of Power
for Constitutwnalism: The Nigenan Approach™ p. 3

S2004) 1S NWLR (Pt. 90431

P2007) 4 NWLR (Pr. 1025)427
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procedure was not complied with. In A-G Federation V. Abubakar. “ the Supreme Court
upheld the decision of the Court of Appeal that the President of the Federal Republic of
Nigeria docs not have any power under the constitution to remove the Vice-President.
The coun (urther held that by virtue of Section 40 of the 1999 Constitution of the Federal
Republic of Nigeria the Vice-President has the right to peaceful assembly and association,
In Amacchi V. INEC." the Appellant who won the gubernatorial primaries of his party;
PDP in Rivers state was substituted with another name. he challenged the substitution of
his name at the Federal High Court. Election was conducted at the pendency of his appeal
1o the Court of Appeal, on a final appeal to the Supreme Court. the apex court relying on
its carlier decisions inENGIN. ING ENTERPRISES ('()N'I'ISAC'I'OR COMPANY OF
NIGERIA V. ATTORNEY-GENERAL OF KADUNA SIA TE¥Sections 6 (6) (a) and
Section 22 of the of the Constitution of The Federal Republic of Nigeria 1999 (as
amended) and the Supreme Court Act, respectivelyheld  that there ought not to be
hindrance or constraints in the way of dispensing justice to the partics thereby declaring
Rotimi Amacechi as the Governor of Rivers State in the following words:

In view of the above provisions, there can be no doubt that there is a plenitude
of power available to this court to do which the justice of the case deserves. It
enables a court to grant consequential reliefs m the mtetest of justice even where
such have not been specitically claimed. Having held as 1 did that the name of
Amaechs was not substituted as provided by law. the consequence 1x that he was
the candidate of the PDP for whom the party campaigned in the April 2007
elections not Omehia and since PRP was declared 10 have won the said elections
Amacchi must be deemed the candidate that won the etectuon for the PDP. In the
cyes of the Law, Omelua was never a in the elecuon much less the winner. It is
tor thes reason that [ on 25/10/2007 atlow Amaeclu’s appeal and dismissed the
cross-appeals. | accordingly declared Amaechi the person entitled to be the
Guovernor of Rivers State....

In Elelu-Habeeh V. A G Federation & 3 Ors..™ the Supreme Court held that Governor of
a state and House of Assembly cannot discipline and or remove the Chief Judge of a state
without the impute of the Nauonal Judicial Council. The above cases have demonstrated
how the courts have given cffect to the provisions of the constitution and protection of
fule of law in Nigeria. The decisions of the courts have thus saved the Nigerian nascent
democracy from being truncated.™ Thus from the above cases. one can safely conclude
that the judiciary has lived to expectation and has fared better than the other organs of
government by promoting and ensuring justice, fairmness. equity as well as the

“°r2m7; 10 NWLR(PLIOS )]

‘: (2008)5 NWLR (Pt. 1080)227

‘;(I‘)S’I) I NSCC 601 AT 613; (1987) 2 NWI.R (PT. 57) 381

“ (2012) NWLR (P1. 1318) 423

. /a\‘.‘dl‘.lghdm “Modeling Separauon of Power for Constitutionalism: The Nigerian Approach™ pp.
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enthronement of rule of law and democracy in Nigeria® aithough, there is always room
for improvements.

4. Freedom of Expression and of the Press under the Nigerian Law

Freedom of expression occupies a very significant position in the hicrarchy of
fundamental human rights and civil libetty. It is an important requirement for the
protection of all forms of human rights.’ Historically, the right to freedom of expression
is traceable to the social contract contained in Article 11 of the French Declaration of
Rights of man 1789. and later the first Amendment to the American constitution. The
United Nations General Assembly in its resolution $9(1) Of December 1946 declared that
freedom of information is a fundamental human right that must be consecrated.” The
Universal Declatation on Human and Rights(UDHR), the European Convention on
Human rights (ECHR) and the International Covenant on Civil and Political Rights
(ICCPR) provides and guarantee right to freedom of expression which includes rights to
hold opinion, receive and impart information and ideas without-any interference from
public authority and regardless of frontiers.” Today, virtually all national constitutions
acknowledge the fundamental nature of this right and make provision for it.” The fact
that the right to freedom of expression can neither be trampled upon nor truncated cither
by persons or authorities shows that it is so fundamental to the existence of human being
in the society.®

3 A review of the following cases Inakoju V Adeleke (2007) 4 NWLR(PL 1025) 423 ; AG
Federation V. Abubakar (2007)10 NWLR (P1. 1041)1: Ameahi V. INEC (2008)5 NWLR (Px.
1080) 227 , Olorumoba-Oyu . Abdul-Raheem (2009)13 NWLR (P1.1157 ) 83 ; Olufeagba v.
Abdul- Raheem (2009) 18 NWLR (Pt 1173) 385 and Elciu Habeeb V. A G Federation & 3 Ors
(2012) NWLR (Pt. 1318) 423 among others will attest thes fact.
* Imam L et al * Stnking a Balance Between | recdom of Expression and Political Violence
Rights and Restrictions Under Intemational and Domestic Instruments” Ahmadu Bello University
Zana. Journal of Public and Internauonal Law (2010) Vol. 1 No. 4 p. 178
¥ Imam I et al ™ Striking 4 Balance Between Freedom of Expression and Political Violence =
Rights and Restrictions Under Internauonal and Domesuc Instruments™ p. 179
3 Article 19 of the nmversal Declaration of Human Rights (UDHR), Atticle 10 the European
Convention on Human rights (ECHR) and 19 Article of the International Covenant oa Civil and
Article Pohucal Rights (ICCPR) . Similar provision 1s contained in Article 9 of the African
Charter on Human and Peoples’ Rights
Vsee Section 39 1) of the Constitution of the FederalRepublic of Nigeria 1999 (As Amended);
Article 33 Comstution of the Republic of Rwanda 2003; Article 33(1) of Kenya revised edion of
1y Comsntution 2010; 1 providest1) every person has the right to freedom of expression, which
wncludes (a) freedom o seek, receive ot impart information or ideas: (b) freedom of artistic
creamity; and (¢) acadenne frecdom and freedom of scientific research. Section 16(1) of South
African Constutution, 1996 and Arncle 19(1) of Indun Constituiion of 1949
“Charles Black. perspective in constitutional Law 1970, pretile Hall, i which the right to  freedom
of speech was ruted lugher than the right 1o life.
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Ficedom of specch presupposes the sight of a person 10 disseminate his ideas,
thoughts and beliefs freely no matter how unpopular or radical they may be.*! A learned
author put the importance of treedom of speech in any nation succinetly thus:

Whoever must overthrow the liberty of a nation must begin by subduing the
freeness of speech.’?

The _(‘nnslilminn of the Federal Republic of Nigera 1999 (as amended) made provision
for right to freedom of expression and the press when it provides that:

Every person shall be entitled (o frecdom of expression. including freedom to
hold opimons and to receive and impan deas and information without
interference

It follows therefore that freedom of speech is an ircepressible attribute of a man and so
i he Tines; he cannot be prevented from speaking 1f he wants to do 50.** Other
constiutional nghts are by nature tied to the right to freedom of speech. *This shows just
he s ate st Thus democracy is entirely predicated on free speech and hunian society
wee anes onthe basts of this nght.

1 tee press reports matters of general public importance. promote civic and legal
cducaron and murcors the socicty by exposing societal ills.  The press has the
comstitunonal duty of educating the public and informing the citizenry of sinister findings
and unbecoming conduct m the society? and cannot m law be under an obligation. save
in excepuonal circumstances disclose the identity of the persons who supply it with the
information appearing in fts repons.” The press has the solemn duty and alienuble right
in any socicty t uphold the rule of faw and disseminate information to members of the
public with truc facts and honest comments.® Section 39 of the constitution which

loni

4 G o Seate V. UKAEGBU Repusted in Fawehinmi’s Migeria constitutional Law Report 1981:
;Y:fr also Archinshop Okogie V A-G Lagos State (1981) 2NCLR 337 ar 353
Benjamun Franklum, cited w Haman et al “Freedom of Speech™ National Textbook Company,
Shokre, Hmons, 1931, )
“S(:L'lum 39(1) of the Constitution of Federal Republic of Nigena (as amended)
‘Nn'uhu(:t, B.0. “The Presidential Conitution of Nigeria C. Hurst publications London.
Per Karibi-Whyte JSC an Din V. Atrican Newspapers Lid. (1990)21 NSCC(Pt.11)313 at 324:
(1990)3 NWIR(P1. | }9) 392 at Pp. 408-409
“eee Address by Hou. Justice M.L Uwais, CIN (as he then was) at the lavig of the foundation
Ilﬂ:l( of Abuja office complex of Thisdav Newspaper Publishing Company Limied On Tuesday
207[ sj“["i )prl in xilli ?’b’ r;l. Uwais through the specches {2006) Snap Press Lid Pp. 323 at 324 )
ce Per Pats-Acholonu JCA (as he then wav) in Gomes V. Punch
b ch(Nig.) Ld. (19995 NWLR
::A[I:rabn(:( Op. Cit. P 457
er Aderemi JCA (as he then was) in Gomes V. P 1 a) 4 - Ak B !
P oo o i ) unch(Nig.) Ltd. (Supra) at 312: Akomolafe V
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guarantees freedom of speech and expression (and press freedom) does provide a
constitutional protection of freedam of information in respect of he press. the editor’s or
reporter’s constitutional right to a confidential relationship with his source stem from that
constitutional guarantee.™ If this right does not exist or is not protected by the courts
when contravencd or when there is a likelihood of its being contravened. the press’s
sources of information will stop existing and the public would be deprived of being
informed of many matters of great public importance thereby stifling and stultifying the
role of the press as a watch dog of the governmient.

The constitution apart from providing for right to freedom of exprt
press also plice a very important and onerous role on the Nigcriun press:
fundamenta) objectives and directive principles of state policy. !

“The power to perform this function is of course provided and supported by the
provisions of the Fundamental Rights on right to freedom of cxpression and press under
section 39 of the Constitution. Subsection (1) of the section stated that cvery person is
entitled to freedom of expression. including the freedom 1o hold opinions and o receive
and impant ideas and information without intetference. In subsection (2) of the section.
the constitution allows cvery person (o own, cstablish and operate any medium for the
dissemination of inforimation, ideas and opinions.”

It is submitted that access to information which the constitutional freedom of
expression and the press guarantee is a key 10 sustainable democracy. good governance
and public accountability. Therefore any atlempt 1o strangulate and truncate the right to
frecdom of expression and the press must not be allowed in a free and democratic society

like Nigeria. ©

ession and the
to uphold the

e Tony Momoh V Senate of the National Assembls (1981) | NCLR 105
 Section 22 of the Constitution of the Federal Republic of Nigenia 1999 provide as follows: “The
press., radio, television and ather agencies of the mass media shall at ali umes be free to uphold the
fundamental ubjectives contamed in this Chapter and uphold the responsshility and accountability
of the Government to the people...". This chapter’ in the ahove quoted provision refers to chapter
3 of the Constitution of Federal Republw of Nigena 1999 {us amended) which borders on
fundamental objectines and dicective princt ple of State Policy. See sections 13.24 thereof
2 Saseghon’s Laws of Nigeria (First Ednion) Vol. 4, 2005 DSC Publications Lagos, Nigeria p. 359
33 The judiciary as guardian of the fundamental law of the land has the role of passing oo the
validity of the
Exercise of powers by the legislative and the executive to require them to observe the constitution
of the land. See generally Gibson V Flonda Legislative Investigation General Commitiee 372 U.S
539; De Gregory V. Attorney-General 383 .S 825: Tony Momioh V. Senate af the National
Assembly (Supra) and Adikwu V. Federal House of Representatives (1982) 3N.CLRR3%4 at

417
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5. The Doctrine of Subjudice Vis-A-Vis the Right to Freedom of Expression and the
Press

The word subjudice as earlier stated means an 1ssuc wbmitted before a judge or court;
under judicial consideration: undetermined.™ The doctrine s to the etfect that o matter
betore a court or udge and ot yet legally decided is not allowed to be a subject of
discussion by the puhhic in whateser gune. The basis for this is that parties involved in
ither civit or eriamnal trals and therr witnesses may be swayed by comments that are
directed 1o the issues 1 the trial sithout some measure of insulation of public comments
as the course of trials and indeed the outcome may be affected by extrancous comments
irrelesant 10 the merits of the case. The doctnne of subjudice is 2 common law principle
bequeathed on Nigeria as a result o our cofonal historical ink with Britain.™ It is also
an cthical tradition in the noble profession ot lyw to ensure that the sanctity of the courts
and sindependence of the judiciary is well protected. The Rules of Professional Conduct
for Legal Practitioners 2007 made pursuant to the Legal Practioner Act.™ provides as
follows:

Alawyer or law fim engaged m or assocsated with the prosecution or defence of
a conmnal matier, of assoxiated with o Gl action shall not. while lingaton s
anicipated o pendig n the matler. make or partcipate in making any extra-
Judictal statement that is calculated 1 prejudice or itertere with Fair trial of the
matter of the judsment of sentencethereon.”

The above is unequivocally Jucid enough. but some legal practitioners have chosen to
ignore this rule of professivnal ethics by duing the exact opposite under the guise of
freedom of expressicn, the press as well as right 10 hold an opimon by making comments
and granting mters n on pending cases betore the courts in Nigeria. It is now common
for Jegal practitioners espectally the senjors ones to make public comments on pending

MBlack’s L Ductionsans & cdion (West Graup Publishung Co. 1990) p. 1425
Yot abret histany of the Nigerna Legal Systenn. see generally J. O Asemn tnroduction to Nigeria
legal Systemn 2 Lditon tAbaba Press Lid. Lagos 2005) pp. 98- 104; Arthur-Worry E. and
Ostbargo O, Cross Examination Mastensg the Trial lawyer's Most Potent Weapon (lexes Nexis
BUTTERWORTHS 2006 ip 1: B. A. Buha “Emergmg Trends 1n Alternative Dispute Resalution:
From Mono Doar to Mult-Door™ Achitranon (2013) Vol. 79 No | p- 722 M. Gluckman
“Crnsvenammation aad the substantive law 10 Atrican Tradwional Counts’ i Mac D. Cormick (ed)
Lavwvers an thewr Social Setng. 1976 pp. 30:62; O Adewoye. The Legal Profesvion m Nigena
18051962 (Nigeta. Longman 1977) P.7: Doherty O. Legal Pracuce and Management in M.g-crm
annduT {‘:nvmndnh Publishig Ltd. 1998) pp. 6-7. Y. Fashahin “Reght 10 Legal Pracuce in
:\I.\'('lvm m KN Nwosu ied ) Legal Pracuce and ShHks agos D(‘ON‘Conxulun‘g. 2004) pp. 90-
VLN Tobi Sowrces of Nigerun Law (M1 Professional Publishers, Lagos, 1996): A. O. Obilade
\CI’ g Negerian Legal System i Spectium Books Lid, Ihadan 1979) ' o '
i CAPL 1L Laws of Federanon of Nigeria LEN. 2003

Rule 33 of the Rules of Professianat Conduct for Legal Pracutioners 2007
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applications or cases on pages of news papers and or on television contrary to the rules of
professional conduct with impunity, The practice of granting media interview by senior
lawyers after court proceedings with their wig and gown in hand is not only inappropriate
but also gross violation of the rules of professional conduct and ethics of the legal
profession.™ Such interview or comment on pending cases may have influence on the
independence of the judiciary and proper administration of justice. Lawyers appearing
before the court are always expected to treat the court with utmost respect. digmiy.
honour. courtesy and all sense of decorum to enhance the smooth administration of
justice. 1t is submitted that a combined reading of Rules 31¢1) and 35 of the Rules of
Professional Conduct for Legal Practitioners 2007.%clearly shows that the same decorum.
respect and honour accorded 10 the court in open court is also expected outside the court
room.®' The Court of Appeal in a ruling in respect of a bail application depreciated the
acts of such legal practitioners involved in media tria} of cases and advised government
agencies to engage the service of “calm. deliberate and thorough professionals™ as
opposed 10 activist lawyers who “can busy themselves with their courageous noises and
commendable revelations.™ A legal practitioner is supposed and expected to argue his
case in the court and not on the pages of newspapers or on interview with radio or
television stations.

‘The practice of commenting. crilicizing and analyzing a case pending at trial
court or on appeal is not only unethical but also unprofessional. But can it be said to be
unconstitutional? Clearly the freedom of expression is constitutional provision while the
doctrine of subjudice is a comumon law principle. But we do also know that the freedom
of expression is not absolute, it has exceptions and one of the exceptions should be the
doctrine of suhjudicc"‘ particularly for legal practitioners whose mule of professional
conduct forbids commenting on matters pending in court.® It is however, unfortunate
that some lawyers in recent time observe the rules more in breach than in compliance.
Lawyers argue their cases on the media journalists, politicians. and public commentators
have joined in commenting on pending cases in court to the extent of pre-empting whit

% See the Speech delivered by on. Justive Aloma Manam Muktar CIN on the Occasion of the
2013 Call to Bar Ceremony on 28" November, 2013 at the Nigeria Law Schoal, Bwan Abuja P4
: Rules 31(1) aud 35 of the Rules of Professional Conduct for Legal Practuioners 2007

bud
1 Hon. Justice Aloma Mariam Muktar CIN Op. Cu, p. 4
92 Monica Bolna’an  Dougban- Mensem JCA quoted in Falana F New Prospect and Chalienges
Under the Fundamental Right Rules, a paper presented at seminar on Fundamental Rights
(Enforcement Procedure) Rules 2009 held at the Social Justice Cenwe, Fulana & Falana’s
Chambers. Lagos on 29" January 2010 p.1
% Other exceptions to freedom of expression includes : defamation, libel slander and sedivon
among others
* See Rule 33 of the Rules of Professional Conduct for Legal Practitioners 2007
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the judgment ought to be. For example a national newspaper wrote thus:

_..I could ot have said so 1n view of the Supreme Court dcclslnrj in Auku V.
Obasana case in which the apex court mterpuered the provision of section 137
(1) (1 the 1999 constitution. With due respect to the pancl of justice whe sat on
the case. I huve my doubt about the reasoning hehind the judgment. | seeitas a
judgment given sumply to curb the excesses of the then presidency  under
Obasanjo.. ** o
Also a legal practitioner in his contribution as Editorial opinion titled “Sokoto puts
Supreme Court on trial™ analyzed the then pending case of Dingyadi v. Wamakko before
the Supreme Coun. He went further to criticize the Justices of Supreme Court as well as
the National Judicial Council (NJC) thus:

_.The quesnon on the lips of many Nigenans is where the NJC and the Supreme
Court denved the power to amest a judgment from?

The most prominent is the one that examined some legal implications of the then pending
Osun State Governorship petition before the Court of Appeal Ibadan as follows:

On the other hand, the petinoner. ruthlessly and unsparingly excavated and
employed every avadable saience, logic and material fact. every power and
imtrumienialiny of law te demonstrate that votes were actually stolen in Osun
State on the 14 ot Apnl 2007 and that, in tact and in truth. a wroag person was
sworn n s the Governor of Osun State. 1t is the cruelty of this injustice against
the lezitiniate winner ot that electon, aganst our public seme of decency and
agamst our fundiuental laws that the Appeal Court in Iyaganku has the
fastorical responsibilety 10 addiess ©

1t is sud that <o much has been said on cases pending before the courts in Nigeria on
thepages of newspapers and other media outlets without sanction. The new technology of
internet reporting has added w0 the comments. some doubting the integrity of the
pre usticets) 1o do justice according to kaw. ** This should not be cnmura‘ucd as it
15 timical 10 the sanctity of the courts and the administration of justice in general. The
doctrine of subjudice if not properly adhered to. has the greatest effects uﬁ)rccmplina
Judgmcvm ol courts. misrepresentation of facts of pending cases and hcighruniné
expectations of the public thereby causing @ state of public bi;ls‘agninsl the final decisions

w2 A colunmnist on “The Poliy™ n an article tied “Much Ad
Thisday newspaper of Friday 297 Octoher, 2010 p. 72
" See The Nation newspaper of Thursday. 25" November, 2010 p. 20

Olinegun Mayegun al aimpott of sun elee W The Nation newspuper of
m| O

§ 0N he N !
Thurs¢ November , 2010 p. i3 ‘
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\
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of courts and the judictary at large. N L. 5

The concjcpt of b);as h.nsgbcen defined in plethora of judicm_l authorities. Jt is tgr
instance generally defined as “a feeling in favour of one side in dispute or :\rgum'cnl in
the likelihood that the court so influenced will be unable to hold an even scale in the
matter before it."* OGUNBIY1 JCA (as he then was) aptly defined bias thus:

Anything which tends or may be regarded as tending 1o cause that person to
decide a case utherwise than on the evidence™

Bias is an inclination. predisposition or preparation. to determine a matter or ('.=l7|‘lse ina
certain pre-conceived way. without any regard to the laid down principles of law. Pub!nc
bias may be atributed to a number of factors including partisanship. frie!ndshlp.
partnership.  vengeance. family ties. religious bigotry. ethnic  sentiments.
group/membership or association and corruption among others.

"The court seems to be helpless on these unwholesome and ignoble conducts of some legal
practitioners who engage in media trial of cases probably because of the conventional or
conservative attitude that they are meunt to be seen and not be heard. Therefore the
Nigerian Bar Association and the Body of Benchers are call upon to tame this unhealthy,
unethical andunprofessional conduct of such legal practitioners in the outmost interest of
the legal profession and the Nigerian administration of justice.

6. Conclusion and Rec dati
The article appraised the role of judiciary and the press in Nigeria considering the impact
of the duo in the promotion and protection of rule of law and democracy through
interpretation of the constitution/laws and dissemination of information respectively. The
article further examined the right to freedom of expression and the press vis-3-vis the
doctrine of subjudice and contends that the doctrine is one of the justifiable cxceptions to
the constitutional right of freedom of expression and the press and safely conclude
without any equivocation that the doctrine has been abused by lawyers. media. politicians
and the so called public commentators with impunity in Nigeria.

The Supreme Court per Niki Tobi JSC in the case of BUHARI V. INEC & 4
ORS™ observed as follows:

It is sad that so much has been said in the Newspapers of this country on the
case, The new technology of internet reporting has added 0 the comments, some
of them doubting our integrity 10 do justice according to law. 1 regard them as

”Ogmxhni JCA (as he then was) in Yabubu V. State (2007) 9 NWLR (P1. 1038)p.1 at.18
¥akubit V. State Supra) at p.24 Para C - £

" ANPP V. RE.C.,Akwa Ihom State(2008)8 NWLR(PY.1090M53 at P525-526 G- A
* Buhari V. INEC & 4 ORS.(Supra)
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blackmail and I will not succumb to blackmail. I swore on that eventful day as a
High Court Judge to do justice to all manner of persons without fea'r or favour.' [
have never departed from that oath and I will not; God helping. lt_ is t00 late in
the day to do so. Nigeria is a country where suspicion of wrong doing is the past

time of the cltizens...

Sclective and sensational reporting of serious court cases especially criminal and election
petition cases is not only capable of prejudicing and intimidating the judges who man our
various court but also a disservice to the cause of justice. Media trial of cases is against
the norms of the rule of law which they claim to be protecting and promoting.

Parties involved in civil and criminal trials as noted may be swayed by
comments directed to issues involved in pending actions and the course of trials and
indeed the outcome may also be affected by extrancous comments irrelevant to the merits

of their case.
Law is a technical field and only those that have sound knowledge of the field

should report it without contravening the rules of professional ethics and preferably at the
conclusion of the trial to avoid any form of subjudice. A person who does not know the
difference between the ratio dencidendi and obiter dicta of a case will not likely report
accurately what transpired in at the hearing and the decision of the court.

Extrancous comments which can affect the independence of the judiciary or the
proper exercise of judicial office and the outcome of a judicial trial must be avoided by
all and sundry. Also any person who wants to report the activities of the court for the
media must be very familiar with the nuances of law, procedures as well as the ethics
involved.
Nigerians should have faith in the judiciary and once a matter is before the court,
partics must not make unnecessary comments. Also when a case is lost or an application
is refused. rather than finds faults or make derogatory and uncomplimentary remarks
about the court. a legal practioner should advice his or her client properly to take a legal
and constitutional step i.c. an appeal which is not an offensive weapon.

The Nigenan Bar Association and the Body of Benchers are enjoin to swiftly
respond and salvage the legal profession and the Nigerian administration of justice from
the risen acts of media trial by legal practitioners and the general public through
sanctioning of any legal practitioner involved in such dastardly. ignoble, unethical and
unprofessional conduct. This will not only serve as deterrent to other legal practitioners
and the general public but also bring more sanity and decorum to the legal profession and
administration of justice.
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