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CHAPTER NINE

B
k

PUBLIC-PRIVATE PARTNERSHIPS
AND SUSTAINABLE DEVELOPMENT IN NIGERiA

s o

MU ADERILEKUNY

ks

Introduction

Traditionally, public sector entities have financed and maintained
wfrastructures! entirely with public moneys and used their own
moneys to provide services.”  With clwindling revenues and
mability of governments to meet the challenges of infrastructures,
public sector officials have turned to other alternative forms of :

financing, designing and providing much needed infrastructural
tacilities.?

Bahbe Deivass :
Public Private Partnerships therefore describes a government

SEIVICE OF Private hicinmce < . gy
v¢ o private business venture which is funded and operated

I} EL PSSR ELI

‘—h-—-—_\
. l(\*l"f' [)C“J . 8
Hen Uepartment of Bysines , . RS
wng Tel: 08 > XU com, adekilekun.mt@unilons.
d-x“ Iel: 03061696375,07059238707 ’ »
“lntrastructure™ . o
sommencement of the :;lu‘jc de'vclopmcnt projects which, before the
by the gon crment and “'hl"l\ tre flnanCCd, COnS"'UC[Cd, Operatcd or ﬂlﬁﬂuin e
of partly implemenged bv:;' after the commencement of the Act ma'y’bé“'*‘“’” 4
the A t st ’ > the priva:c e R & %
U ndiuding b ' L seCtor undn y : ; ursua“ P
canals, A, e Ik Dot hmllcd to " :an 1grceme.nt:p S ; .
» Game electric Power plants, highways, seaport, airpo™
Prosects, environm % intersage d reclamanc
Sl 2 SO n h tic atc lmnsp()r[ Systcmso la"d SR e Ol
whep iton and clc.’m-up projects, indus:ml mﬂ" '
nt buildings, tourism deveior
v solid wastes manage

' h'\dg(

el jup—
PR ORI e, 210n,
. ’

Promects, trad, fais

.u| .
u!. B s Ceeiving
i uwlu-h'lr "
e, edducans )
M oand |
LT frage lrdhh “K". '
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ustainable De\‘clol)mem in Afric
£ A

through 2 paaneishlp of government and one of .
sector companies. more private

ppP involves a contract betwgen a public sector ay
private party, in which the private party provides a
or project apd assumes  substantial financial, technical and
operational risk in the project. In projects that are aimed at
creating public goods like in the infrastructure sector, the govern-
ment may provide a capital subsidy in the form of a one-time grant,
so as to make it more attractive to the private investors. In some
other cases, the government may support the project by providing
. revenue subsidies, including tax breaks or by providing guaranteed
. annual revenues for a fixed period.’

thority and a
public service

" The innovative mechanisms which were created involved a
* contractual relationship between the public sector and private
3 equity partners and came to be termed public-private partnerships.
" Under this arrangement, the private sector plays a more central
role in the provision of these essential services.

L In this work, it is my intention to examine the.bz}\cllfg;:;:“i lti(t)ict:f
emergence of the concept and workings of PPP in llg ro'eits .
| cum-economic clime; a clime where mfl"astrucfu;?tigpa]tion from
 hitherto funded by the public sector with 'n(; it)he nature of the
' the private sector. I also intend e e*::;?ved as well as exami-
3 partnership existing between the parties n fast-tr;ck the success of
| ning the legal framework put in place °2 e the nexus between PPP
| the concept, Most importantly, I shall trac

is on the
: . Jar emphasis on
: . ith partici :
* and development in any eCOHOmY’_l;”thenp be drawn In the last part
’ wi

 Nigerian economy. Conclusion

of the paper. of pPP in Nigeria

ks . ence

HlStorical Background for the Emers m Britain in 1960

, ce from P iti
mld cp;?tifir;m slongside the British
jal ca

v om on 20"
it M‘“’m

, ocsed f .
i - 12 accesse srieved
 See Wikipedia, the free chY‘"lOPcdla ia’ Jevelopment s

e kil nd Nigerd
- Yzodinma A.A, Public Privat:‘"

B s o T e DA St

N
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Public-Private Partnerships and Sustainable Development i Nigen
a

model of parliamentary system of Government.® After jpg,,
pendence, Nigeria inherited a system of state control of ENterprige
from her colonial master, which itself was the product of the
philosophy or ideology of the Labour Government of the post.y,,

United Kingdom.

In introducing the welfare state, the Labour Government was of the
opinion that the market economy was very unfair and imperfect,
Leaving the means of production, distribution and exchange to
market forces was considered inequitable by the Nigerian Govern-
ment and would lead to the marginalization and impoverishment
of the people.’

It was important for Government to control important sectors of
the economy to ensure an equitable distribution of resources. Areas
that came under state control as a result of this theory included
telecommunications, energy, airlines, shipping, electricity, radio,
television, postal services, canals, dams, education and health to
mention a few.

In the mid-seventies in Nigeria, the underlining theory of com-
merce was that Government must be in control of the major sectors
of the economy. The ultimate manifestation of this phiIOSOPhical
position was the promulgation of the Land Use Decree of 1978
This legislation sought to introduce a new land tenure system in
Nigeria. This new system transferred the ownership of land ©© ‘hi
Governor of a State as the custodian of land for the people:
Transactions on land including transfers, mortgages, leases ¢t
could only be carried out with the consent of the Governor "

» P » ' . ‘ ' n
By the late s¢ venties, it became clear that Government a“i‘i
entreprencur had not succeeded. Most of her investment®

“ A Critical A ‘ : '
C ppraisal of Privatisation | | '
é%;;‘%cd on |2 January, 2011 arion in Nigeria, see
¢ Le . »
_ gal Dynamics of Privatisation in Nigeria, sce MM

“ o~ on 15" February, 20
Now the Land Use At CAP ly. '
206 }

9 ¢ .
See S.1 of the Land Use Act,
Scanned by CamScanner
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commercee had been a colossal waste of government revenue

lmcrcsringly, the philosophical position in the United Kingdon; |
had begun to shift. The Labour Government of Sir Harold Wilson |
had been defeated in the polls by the Conservative Government of

~ Margaret Thatcher."" The Conservatives were of the firm view

that Government had no business in commerce.

The only role of Government was to provide a conducive and an
enabling environment for entrepreneurs to flourish.'? The source
~ of revenuc for Government was not in participating in these
rprises but in collecting taxes from these successful businesses.

ente

The idea of Government in Nigeria divesting itself of its interest
in commercial enterprises commenced in the early 80s.!3 The
experience of Government in Nigeria had been very similar to that
of the United Kingdom. Almost All the businesses had become
~ unsuccessful. The magnitude of the failure of these b.usinesses
became very apparent when it was realized that they failed even

though they had no competitors as they were virtual monopolies. :
m these facts that the government
lacks the capacity to provide the
f Nigeria. This clearly underscores
| i i hrough the
the need for the participation of the private se;t;z ntt B gfforts
Public Private Partnership (PPP) schemes lto Sfllapgirucmres

of government in the provision of critical 1nif .
| the Nationa
It is as a result of these and other reasons ::l:iie s i
Assembly of Nigeria cnacte the lnfrz:s)t;‘uct e Gl
Regulatory Commission (Estabhshment, et |

. dy
| - corporation or bo
the Federal Government Ministrys agc"cz’raﬁoz or maintenance
involved in the financing, construction Ol\);vith or ;;rant concession
of infrastructure to enter int0 @ contract

e 0 B P R A N

It is therefore apparent fro
alone, at the best of times
infrastructural requirements ©

- -

» the Conservatives and

etion 1€
! neral election T
In May 1979,Labour Party lost the gener Je prime minister
’ | i ain’s first femae P pat will protect the
argaret Thatcher became Britain® d vestment Jaws that
The gove nt ¢ ovide good !
government can pr S of 1988

n Decree No. 2

al investors:

mt‘.rcst of both foreign and loc ’ murcinliz‘"io
" This was the Privatisation and Com
: |}
ter re-designated “Act” |
i
207 |
t
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Pl\bhk““l)ﬂ"att Part i P tin hlg(‘l‘m

to any pre-qualified project proponent in the private secto, .
the financing, construc

tion, operation or maintenance of i
nfrastructure in Nigera.

The Nature of Public-Private Partnerships

Goods and services can be delivered by governments in a numbe

of ways that may include the government and the private sector

to varying degrees. Public service provision does not imply 'that
government is necessarily also the producer of the services.
Therefore, public service provision includes more than the
rather limited case where the government is responsible for the

design, construction, financing and operation of capital assets and
services that these assets generate.

. . . at
In fact, most government services are provided with assets th
governments procure from the private sector or throu

gh contracts

where private companies build the assets, usually accordn;g
L . 1dings
government specifications. These assets may include buildings;

: . ‘1 i tor
computers, dams, roads, hospital equipment, military equipmer .
building of Airport Terminals.!* Governments may also conf

1 ; . nce
private companies to supply certain services such as maintend

' ~ nts
or advisory services, However, none of these arrangeme

. _ il be

may qu.ahfy as a public-private partnership. They may all st n

iategonzed‘ as traditional public procurement. So what is 2 PPP anal
OW does it engage the private sector differently than traditio

o

){."" clear definition of what Constitutes‘a.;?:l::

PPPs refer o, znp; the literature offers several possiP plies

infrastrucryre ‘Trangements where the private sector WP
A8sets and services that traditionally have

the |
the ¢ X nfraseruc
15 o YPes of jn rastryct ructurg

€port of ure,

. € .
ursuit of Risk nte.rnanonal

< In
'hlp"
Sharing ang VI}40nemry Fund in Public-Private Partn&?;S)
alue for Monev® (IMFE 20n&.1 and 20044
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Law and Sustainable Development in Afri
Africa

,-()vid(‘d by the government while, according to the F
vestment Bank, PPPs are *...relationships f:rm)cc: ‘;-"'”r”pea"
private scctor and public bodies often with the aim of l:ltt::(;n 'the

rivate sector resources and/or expertise in order to hel UCI'?ig
and deliver Pulalic sector assets and services,” 16 nre

public-Private  Partnerships therefore fill a space between
rraditionally procured government projects and full privatization.
This is a broad space to fill. In addition, public-private partner-
* ships represent cases where the private services have traditionally
| been provided by the public sector. PPPs are not the only typ;:

of relationship to fill this space. The space between traditional
ale privatization may include- in addition

. procurement and full-sc
to PPP contracts- short-term management and outsourcing con-
joint ventures between the public

tracts, concession contracts and
the degree of ownership of

and private sectors.!” Furthermore,
assets and capital expenditure by the private partners may vary,
with very limited or no capital expenditure in the case of a
management contract, whereas the private sector is responsible
for the design, building, operation and financing of a capirgl asset
in full-scale concession or PPP contract. To deliver the service, the

private partner receives payment from either the government (at
: 18
regular intervals) or user charges, Of both.

Roles of Public-Private Partnerships in Nations’ D
geria has enacted a law'?® to allow

Id, finance, and/operate new and
rder to improve the delivery
¢ hitherto prnvided b\ the
by the benehts f-.r
d for investmentin

evelopment

The National Assembly of Ni
thc' private sector to desigh, bui
existing infrastructural facilities in or

services and management of facilitie

] - : c
Public sector, Governments are atﬂ;"“; man
M)blhzing private capjtalz the estimate ¢

ot page 16,
. [.agos (Lek e EXPTE \‘:l‘"‘:;l'lh‘ i
eXxa X olls in L2 , ided throug .
mple is the payment of Tolls ervices Pm“d::“hhshmt‘l“ 1.0

18 by which private users pay for . Regulatory (

2005,
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The | sustainable Development in Nijges
Public-Private Partnerships and Sustainable pment in Nigeri,

public services shows that government and even donor resource

cannot fill the investment gap alone, and so .harnessing private
capital can help to speed up delivery of public infrastructure 2

Public-Private Partnerships, in particular those with long term
contracts, can bring significant benefits for governments in the

delivery of public services, such as the followings:
Greater Efficiency in the use of Resources

By allocating the management of risks optimally bethen the
public and private sectors, a well managed PPP preparation and
bidding process can enable a more efficient use of res.ources. over
the lifetime of the asset, as the private partner has an incentive to
consider the long term implications of the cost of design and
construction quality or the cost of expansion in the case ofexisting
facilities.2!At the time, the long-term nature of the contrac't Cﬂ!}
generate greater certainty (or even a reduction) in the price 0
service delivery, in real terms.??

This is especially the case for those PPPs where the public SCC.Wr
is purchasing a service on behalf of the tax payer: known prices
have clear value within a highly constrained public sector bu.dg‘
etary system, as they greatly reduce the likelihood of surprises
down the line. This also ensures budgeting for proper long-term
maintenance of assets, which is often omitted in traditional forms

i and the
of public sector procurement to the detriment of the asset and
tax payer.

Capital at Risk to Performance

X ' . ¢ risk
The explicit exposure of capital to long-term pcrfofma?C psel
T : . , 14 the a8
gives the private party an incentive to design and build ¢t o

i » 4 : > '()!‘
on time and within budget and to take into account the ©

—  HoW
20 F . be
) lflward Farquharson, Clementia Torres de Mastle and E.R. Yeseo! : nt‘”"n‘g
) Lngape : T . . . ; . . ) !
i e with the Private Sector in Public-private Partnerships i
Markets (2011),

1 ¢ v © - v

SL(' 53 of the ICRC Act which provide
tzlzw bidding process.

|

~ N
e
. . s’.\r‘
s for competition and tral |

-ong term PPP projects normally take between 25-60 years

|
|

210 J
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r-term maintenance -
longer- aintenance and renewg| It undere
allocation of risks. iderpins the required

Quality Assurance and Scrutiny

The PPP process usually involye | of

' ' vel of qualit
assura;;’clfz thall1 the standard public procurement proc(z'ss ai
the public aut mr.lty Prepares its projects and engages with rh;:
market. The public authority will face scrutiny by parties outside
government, such as lenders and investors, whose capital will

be at risk over the long term, depending on the performance of
service delivery.

a much greater le

More Open Scrutiny

The long-term commitment required of a PPP usually requires
information about the true long-term risks and therefore costs to
deliver the public service. This scrutiny can generate a more
informed and realistic debate on project selection and a focus on
output and even outcomes. Such additional quality assurance and
scrutiny are often absent in conventionally procured projects.

R TP here the
These benefits have important implications or Pepllov:strained
availability of long-term private ocies T‘Or drivers to use
In other words, there are some fundamental policy "\ Looking
: L ained.
. ) . ng 1S C()nstrl
PPPs even if, at times, private funding

‘mply adapt to
ahead, good PPP structures can endure and can simply adap

changes in the market. ’
. . ershi

Legal Frameworks for Public-Privat® P“"“P ierships in Nigeria

. Pri ar ol

¢ Public Peraf;cgulat()ry Commission

\ '()n ) .
Cane d the Public Procurement
ct 2005 an ¢ ompention

:rhc principal legislation fo
include the Infrastructure
(Establishment, etc) (ICRC) A

require! 2 well
Act 2007,23 These laws set out t_hc public PrmurcmcntNigma
and private sector participﬂﬁ"" n ¢ | pPP contracts 0

a
. .. als for ¢
as specify requisite approY

Section 1 of the Act P""Vidcs:

N
Act No 14 of 2007
21l

,__-d
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Public-Private Partnerships and Sustainable Developmeny iy Niger;
a

(1) As from the commencement of this Act, any federal ( HOVernmen,
Ministry, Agency, Corporation or body involved in the [,mn‘_m&
construction, operation or maintenance of mfrastruum,. by
whatever name called, may enter into a contract with or gran, Comc.
ession to anv duly pre-qualitied project proponent in the Privae
sector for the financing, construction, Operation or maintenan,,
of any infrastructure that is financially viable or any developmen
facility of the Federal Government in accordance with the
provisions of this Act.

(2) This Act shall apply to investment and development projects
relating to any infrastructure of any Federal Government minisry,
agency, corporation or body.

Infrastructure Concession Regulatory Commission drives and
regulates infrastructure concessions in Nigeria. The Commission
was set up in 2008. The ICRC Board consists of one member
from each of Nigeria’s six geopolitical zones. By the provisions of
the ICRC Act, ex - officio members that also serve on the Board
include the Secretary to the Government of the Federation, the
Attorney General of the Federation, the Minister of Finance. the
Governor of the Central Bank and the D-G of ICRC.

The Powers of the Commission

Essentially, the ICRC s empowered to:

) ‘ . . . 2
* Provide general policy guidelines, rules and regulations for

ot P3 projects in Nigeria,

of every concession agreement entered into by

ol dhu:;wvmqwnt and any of i.ts agencies
Itexecution of concession contracts

® fns
! e stnct compliance both with the Act and with th¢
crms of the cone ESsI0n contract,

the operation
* Take umndy
the Federal (

Public
ublic Procuremeny Legislations

Public
Procureme , . | »
the da| nt relates to the utilization of public fund to meet

requs
the Puh)l’ic '(,lrunrcmems of Bovernance. Based on this, apart f",’m
Ocurement Act, there are other statutes C‘-’""'mm

Fovic
Provisions that, though not specifically focused on public purchas®
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are nevertheless very relevant o the wa

i fiduciary relatinnship and “‘Spun;n{“?:’,vcmmcm goes abou
and acquisition.** To this end, there ‘ )
and .\dl“il\iStr;\ﬂ\-(\ pn)\‘isiuns‘ R‘gul
be adhered to in public procureme
vistons regulations, sustainable de

in public purchase
are constitutional, statutory

ations and standards that muyst
nt. Additionally, statutory pro-
velopment and public officers’

ays directly or tenuously related
- 1o, and to a large extent applicable to, public procurement.

codes of conduct and ethics are alw

~ Applicable Legislative Framework to Public Procurement in N igeria

The Constitution of the Federal republic of Nigeria, 1999 provides
that “Nigeria shall be a federation consisting of States and a
Federal Capital territory™.25 Inherent in this theory is the recog-
nition of the division of powers between the federal and state
governments. Precisely, section 4 of the Constitution acknowledges
the bifurcation of legislative powers between the federal and state
. governments. On issue relating to federal matters, the ‘natl()-nall g
. Assembly?¢ legislates, while on matters pertaining mht?e (5)::::(::
is the respective State houses of Assembly that have the p

make laws.

#

The : as contained in
legislative powers of the national assembly,

t:od in the Exclusive
| owers cther amplified 1
section 4 of the Constitution, asr; f:‘ part 1 of the Schedule to the
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and Concurrent Legislative L interpreting federal
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‘tem for legislation under the Exclusive and concurrent fygq, thom
are ample and vanous legal as well as constitutional —y
to resolve that 1t 1s an issue on which both the federal and o,
legrslative assembhies can legislate in their respective spheres

Firsthy, public procurement policies relate to public due progcey,

and transparency in handling public expenditure. The legsslatge
has power to control and regulate how public fund s utiaed
Specifically, section 13 of the Constitution under the Fundameneal
Objective and Directive Principles of State Policy state thar:

It shall be the duty and responsibility of all organs of gowers.
ment=* and of all authorities and persons, exercising legs
lative, executive or judicial powers, to conform to, observe
and apply the provisions of this Chapter of the Constituton

Section 15(5) of the Constitution provides that “the state shai

abolish all corrupt pracuces and abuse of power”. Addinonally.
Section 16(01) enjoins the state to:

Within the context of the ideals and objectives for wha?
provisons are made in the Constitution harness the resoufcs
of the

naton and promote national prospenty and °
ethcent, dynamic and selt-reliant economy

The duty and responsibylye

) y imposed by this Chapter of o

';m:h!u!um O 4" Hfg“lﬂt n' K"V""\"‘fﬂ' can ‘m'y h L""d “

W the legaslative arm through s law making powers. ]n&‘lﬂ
juridic al are 0

eHewt thae the lr!u‘ nieTpretations therelore
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and the State Houses of Assembly haye concurrent legislar:
competence in their respective jurisdictions to legislate cgl‘»‘latwe
affecting public procurement made by procurcmcnthentict'% |5_su¢s
the federal Government or of which money from t}::waclithm
weasury will be disbursed to meet the obligations under thz err(al
curement contract. Effectively too, the State Houses of Assenr:bl).'
can legislate. on public procurement as it relates to purcﬁases hz
| mte procuring entities or when money from the state governmenlt
- will be used in paying for the procured items.

This argument is reinforced and sustained by the legislature !
over public fund and spending. The National Assembly has
overview of Federal Government finance. Section 80 (4) of the |
constitution provides that: 22”No moneys shall be withdrawn
from the consolidated Revenue Fund of the Federation except in
the manner prescribed by the National Assembly”

'n the same vein, as it relates to the component States, section
' (4) provides that: “No money shall be withdrawn from the
Consolidated Revenue Fund or any other public fund of thi State
€xcept in the manner prescribed by the House of Assembly

e manner in which govern-
ket place and as such, since
ts are regulated by ghc '
ro make legislanon

Public procurement laws regulate th
Ment money is to be spent in the mar
the fund of the respective governmens
fe$pective legislatures; they have the capacity
N the spending,.

5
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Public-Private Partnerships and Sustainable Development in Nijge.:
i Nigerig

In states that have not yet passed specific legislations regulatip,
public procurement, budget regulations (appropriation bills) ans
other regulations on project implementation regulate public
procurement. In some of the states, due process handbooks an(
manuals were also developed for use in public procurement,32

Conclusion

There are those who feel that there is no place for the private
sector and its all pervading profit imperative in the provision of
critical infrastructures like health, education, roads and other
social services. Feelings can run very high and, generally speaking,
there are no easy votes to be won by the government that argues
the case for more private sector involvement. The electorate seems
to want new roads, better hospitals, more modern schools
facilities and so on, but few would credit improvement in these
matters to public-private partnership (PPP) model. Nonetheless,
governments of all political colours, in the capitalist world
at least, have grasped the opportunity that private sector
participation offers to modernize and improve on their ageing

infrastructure.

As stated earlier in this paper, PPP will go a long way in helping
Nigeria in the provision of infrastructures. State Governments
especially Lagos and Rivers states®® have adopted this PPP scheme
as a solution to their infrastructural deficits.

Public-Private Partnerships are defined not only in terms of
what they are not (i.e. distinguishing them from traditional
procurement, privatization and concessions), but also in terms
of what they are. A public-Private Partnership is an agreemen!
between the government and one or more private P?‘fmer]s
according to which the private partners deliver the service i suct!

32 i . Ly V‘Jil“h[r
See for example the Kwara State “Due Process Handbook,™ & visites
at: www.kwarastate.gov.ng/kwara-state-duc t
10/107/10
13 ¢ . D . . . .

,5“ I_Ubllu Private Partnership in Infrastructural Developmet
Rivers State.
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- amanner that the service deliver
aligned with the profit object
where the effectiveness of the
transfer of risk to the private p

y objectives of the government are
ives of the Private partners and

alignment depends on 5 sufficient
artners,

’ ce
oject affordable if that project is
unaffordable under traditional procurement.
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