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All human rights are of no significance without the right to life as ‘life’ is a prerequisite for the enjoyment of all rights; this is in light of the fact that any punishment that stripes a human of his dignity or of his humanity is everything but cruel and degrading.[footnoteRef:3] [3:  Chenwi L, ‘Towards the abolition of death penalty in Africa’ a human rights perspective’ 57. ] 


1.1	INTRODUCTION
The death penalty has been with mankind since antiquity. Globally, it dates back as far as the fifth century B.C in the Roman law of the twelve tablets, the Draconian code of Anthems of the seventh century BC, and the code of the Fourteenth century B.C. The death penalty is mandatory or discretionary, depending on the crime. Also, the range of crimes for which the death penalty is or might be imposed varies from country to country. In some, it is extremely wide while in others, it has either contracted or expanded.

The earliest method of execution were crucifixion, drowning, beating to death, burning to death and later in the 10th century AD, hanging became the usual method of execution in Britain. In the 10th century methods of execution were boiling, burning at the stake, hanging beheading and drawing and quartering. During the 18th century, methods of execution included burning at the stake, the wheel, and the garrote- head mans axe and later electrocution, gas chamber, tiring squad, handing and lethal injection. Life imprisonment was also starting to be used as a feasible alternative to the death penalty.

As the concept of human rights increased across the globe, issues of human rights started finding place among the nation’s leading to the entering into force of the Universal Declaration of Human Rights (UDHR) on December 10, 1948. Several other treaties were put in place to promote and protect the rights of humans. With the end of colonialism in most of the developing nations today, the quest to advance from human wrongs to human rights have either been frustrated or slowly enhanced.

The development and entrenchment of fundamental rights in Nigeria is a Paradox of sorts while colonialism and colonial administration lasted in the Country, regard to the rights of the citizenry was limited. Colonialism is the denial of the rights of the colonized people. Having just emerged from the traumatic experience of military rule, it is important to appropriately locate the death penalty debate within the context of the emergence of the current democratic space as well as the constitutional regime.
In Ransome-Kuti v A.G. of the Federation[footnoteRef:4] Eso J.S.C described a fundamental right thus:- [4:  (1985) 2 NWLR, 211, SCN] 

It is a right which stands above the ordinary laws of the land and which in fact, is antecedent to the political society itself. It is primary condition to a civilized existence and what has been done by our constitution since independence… is to have rights enshrined in the Constitution so that the rights could be “Immutable to the extent of the “non-Immutability” of the Constitution itself.  

Under the present dispensation in Nigeria, these rights are guaranteed under chapter IV of the CFRN 1999.[footnoteRef:5] The CFRN provides that the ‘Constitution is Supreme and its provisions shall have binding force on all authorities and persons throughout the Federal Republic of Nigeria’.[footnoteRef:6] In Badejo V. Minister of Education,[footnoteRef:7]  it was stated that ‘a fundamental right is certainly a right which stands above the ordinary right of the land but I venture to say that no fundamental right shall stand above the country state or the people’.[footnoteRef:8]  [5:  CFRN 1990, Ss33-46]  [6:  CFRN 1990, S 1.]  [7:  (1996) 9-10 SCNJ 51]  [8:  Per Kutigi JSC while delivering the lead judgment of the Supreme Court.] 


The right to life and dignity of human person is the most basic, the most fundamental, the most primordial and supreme right which human beings are entitled to have and without which the protection of all other human rights becomes either meaningless, or less effective. The right to life is therefore central to all other rights. Aside, the legal deprivation of life as recognized under the laws of Nigeria, activities of several non conventional security outfits also lead to deprivation of the right to life. Extra-judicial killings violate the rights to life. The death penalty and extra judicial killing is an issue that one should be particularly concerned about because generally they are a major threat to fundamental human right.

The Government of every country has it as a duty to secure the lives of the citizens and to promote security as well as prevent murder, extrajudicial killings and other crimes threatening life. With the advent of democracy in 1999, it was believed that the Fundamental human rights situation would improve significantly. Contrarily the case is no better that it was before now. The democratic dispensation seems to have unleashed the worst kind of religious and ethnic intolerance. Major factors that seem to militate against the right to life and the dignity of human persons includes but are not limited to the high rate of extra judiciary killings by the police and other vigilant groups or organization, the methods of execution constituting cruel and inhuman treatment as well as the death row phenomenon and the methods of execution constituting cruel and inhuman treatment.

 Based on the above, this paper examines the situation of the right to life in Nigeria with an aim of proving that the non abolition of the right to life either as sanctioned by the courts or extra judicially violates the respect for the right to life.




1.2	THE RIGHT TO LIFE CONCEPTUALIZED 
The protection of the right to life is expounded in several jurisprudences across the world. The Nigerian Constitution provides that ‘Every person has a right to life and no one shall be deprived intentionally of his rights save in execution of the sentence of a Court in respect of a criminal offence of which he has been found guilty.’[footnoteRef:9] However, section 33 of the Constitution,[footnoteRef:10] recognizes the imposition of the death sentences as an exception to the right to life. The offences for which death sentence can be imposed in Nigeria range from murder to civil disturbances and fraudulent dealing in petroleum products, tampering with electricity, telephone or telegraphic cable or wire. There are five offences in Nigeria at present punishable by death. They are murder or culpable homicide, treason, treachery, directing and controlling or presiding at an Unlawful trial by ordeal from which death penalty occurs.[footnoteRef:11] In all this case, the death penalty can be applied as an exception to the right to life.   [9:  CFRN 1999 Section 33(1).]  [10:  CFRN 1999.]  [11:  Introduction to Constitutional, Pg 30] 


In Union Pacific Railway co. V. Botsford,[footnoteRef:12] the American Supreme Court stated that no right is held more sacred or is more carefully guarded by the common law than the right to every individual to the Possession and control of his own body and his own life. It is therefore not surprising that the Right to Life is giving prominence by all human rights Instruments internationally, regionally, and in the domestic laws of various countries.  [12: 3141 US 250 (1891) at 250-251] 

In People V Anderson,[footnoteRef:13] The California Supreme Court in finding the death penalty unconstitutional noted that the cruelty of capital punishment lies not only in the execution itself and the pain incidental thereto, but also in the dehumanizing effects of the lengthy imprisonment prior to execution during which judicial and administrative procedures essential to due process of law are carried out. Penologist and medical experts agree that the process of carrying out a verdict of death is often so degrading and brutalizing to human spirit as to constitute psychological torture.  In Shir Mohan Signh V State[footnoteRef:14] the Supreme Court held that the condemned man longing for his dear life and clutching at legal straws postpones, for as long as possible his execution. [13:  493 P.2d 880 (1972)]  [14:  (1977) 3SCR 172] 


In addition, various international law treaties enshrine the right to life. The Universal Declaration of Human Rights (UDHR) provides that “Everyone has the right to life, liberty and security of persons.”[footnoteRef:15] The European Convention on Human Rights (ECHR) provides that everyone has a right to life; no one shall be condemned to death penalty or executed.[footnoteRef:16] The International Convention for Civil and Political Right (ICCPR) aims at the abolition of death penalty.[footnoteRef:17] In addition, the African Charter on human and people’s rights (ACHPR) provides that “Human beings are inviolable. Every human being shall be entitled to respect for his life and the integrity of her person. No one may be arbitrarily deprived of his rights.”[footnoteRef:18]  [15:  Article 3.]  [16:  Article 2.]  [17:  Article 6.]  [18:  Article 4.] 



2.1	THE RIGHT TO LIFE AND DEATH PENALTY IN NIGERIA
In a democratic society like Nigeria, the people constitute the supreme authority within the political community.[footnoteRef:19] Equality which is fundamental characteristics of democracy and also the basis, on which the principle of the rule of law revolves, is the basis on which the fundamental human rights are founded. The death penalty and extra judicial killing is abhorrent to civilized sentiments. It is both an inhuman and a degrading punishment that denies a person his status as a human being and it is in conflict with the right to human dignity. It is inhuman to terminate human life by killing. The fact that it is inflicted as a punishment for crime does not make it less so. The number of offences attracting death penalty in Nigeria is more than thirteen[footnoteRef:20]and the number is increasing depending on the whims and caprices of the government in Nigeria. [19:  The preamble of the CFRN states that ‘we the people...’ attaching the ownership of the CFRN to the Nigeria People.]  [20:  Nwabueze B.O Military rule and Constitutionalism ] 


Interestingly, in Nigeria, the applicability of international treaties and especially the African Charter has been brought to fore. Mostly under military or dictatorial role, primarily because of conflicts which often arise between military decrees, the constitution and domesticated international treaties has been applied. In Fajimi V Speaker Western State House Of Assembly.[footnoteRef:21] It was held that once an international treaty becomes part of the laws, the enforcement of it must fall within the judicial powers of the Courts as provided for by the constitution and other laws. [21: 1962 I ANLR 206 . ] 

2.2	THE RIGHT TO LIFE UNDER THE MILITARY JAUNTA
During the military rule, various provision in fundamental rights were violated, particularly, the provision which bothers on the sacredness of human lives was flagrantly abused. However, most of these military behaviors were carried over to civil or democratic rule. For instance immediately after the Military rule, the Head of State and Commander-in-Chief of the Armed Forces[footnoteRef:22] authorized the use of Military personnel to quell civil disturbances at the expense of human lives. Examples of such operation are vigilante group like the Bakassi organization, Odi clamp down of 1999/2000 deployment of troops to quell Jos Riot of September 2001. [22:  Olusegun Obasanjo became the democratic president in 1999 after the end of the military jaunta.] 

2.3	DEATH PENALTY IN NIGERIA- RECENT DEVELOPMENTS
Recently, the call for the abolition of death penalty is on the increase. In Africa the African Union has come up with the document on moratorium of death penalty. The move for the moratorium on death penalty does not in any way take sides on whether the issue of death penalty is a violation of fundamental right or not.

It is imperative to note that a thin line divides "abolitionists" and "retentionists" theories of death penalty. For the supporters of the retention of death penalty, the argument has been that Nigeria as a developing country is in a phase of insecurity and thus cannot afford for now to abolish death penalty. The fact remain that many Nigerians are frustrated about the current increase in violent crimes. In an answer to the enigma of crime, many are clamouring for the heads of violent offenders. Some have even gone a step further to constitute themselves into prosecutor, defence and judge, and that's why people have been stripped naked and burnt to ashes for stealing paltry sums of money or household items, like tooth paste, in a country like this where billions of naira are stolen armed with a pen.[footnoteRef:23] [23:  Wilfred M, Human Rights Watch United Kingdom available http://www.deathpenaltyinfo.org/ (accessed Nov 4, 2010). ] 

Despite the above unquestionable lack of security in Nigeria, the question that begs for answer remains whether the act of taking life is justifiable under any circumstances?  

3.1	DEATH PENALTY A VIOLATION OF THE RIGHT TO LIFE?
According to Nwabueze,[footnoteRef:24] The right against torture, inhuman and degrading treatment covers not only the type of punishment meted out to an offender but his treatment in police custody while in prison’. This is the situation but it must also be borne in mind that it also covers all forms of such treatment whether by government, its agencies, private agencies or individuals.  [24: 19(1993)ZLR242.     ] 

As was stated in the Catholic Commission for Justice  & Peace in Zimbabwe v A.G,[footnoteRef:25]  it was held that any punishment or treatment incompatible with the evolving standards of decency that mark the progress of a maturity society is repulsive. What might not be regarded as inhuman decades ago maybe evolving to new sensitivities which emerge as civilization advances. Nwabueze, argues that the death penalty is unconstitutional in the Nigeria context. According to him, the death penalty viewed as retribution for murder may well not be cruel in the Constitutional sense but it is inhuman to terminate human existence by killing and the fact that it is inflicted as a punishment for crime.[footnoteRef:26] [25: ]  [26:  The Presidential Constitution of Nig Pg 411 ] 


A somewhat similar view was canvassed by counsel for the appellant in the case of Onuoha Kalu V. State,[footnoteRef:27] the appellant unsuccessfully appealed to the court of appeal. Thereafter, the appellant further appealed to the Supreme Court. The Supreme Court upheld the conviction. IGUH JSC noted that the death penalty was unconstitutional and amounts to inhuman and degrading treatment and seems to him a minority view, in his words,  [27:  (1998) 13 & WLR Pt 509, Pg 651 Part. @ Pg 531] 

… If qualified, the death penalty was in the main told to be constituted, but ft unqualified, however, the death penalty was rightly in my view declared to be unqualified.

Justice Chaskalson of the South African Constitutional Court acknowledges that capital punishment is not prohibited by public international law and that it is a fact in law that leads to deciding whether it is cruel, inhuman or degrading treatment. A contradictory view is shared by Judge Langa J, he makes reference to the death row phenomenon, and is of the opinion that the death sentence violates the right not to be subjected to cruel, inhuman or degrading punishment by stating that “as a “Punishment” the death penalty is subject to Inhuman and degrading treatment. It is severe affront to human dignity. Furthermore, he sees the death row phenomenon as merely aggravating the cruel, inhuman and degrading nature of the death penalty. Similarly, Madala J in finding the death penalty to be cruel, inhuman and degrading links the issue of the death row phenomenon to that of the death.[footnoteRef:28]  [28:  Soering V. UK (above)] 


In Mbushu & Anr v. The Republic,[footnoteRef:29] The Tanzanian Court of Appeal held that although the death penalty is a form of deprivation of one’s right and is inhuman and degrading, it was nevertheless constitutionally permissible, having regard to the nature of the right to life as entrenched. The Constitutional Court of South Africa in the case of State V. Makawanyane & Anr,[footnoteRef:30] emphasized the relationship between the right to life and dignity. In the Makwanyane case, it was concluded that life by its very nature cannot be restricted, qualified or abridged, limited or derogated from, as you are-either dead or alive. However children under 17 years, of age at the time of the commission of the offence cannot be sentenced to death and any sentence on a pregnant woman must be commuted until she is delivered of her baby.  [29:  Criminal appeal No 142 of 1994 (30/1/95) ]  [30:  (1995) 3SA 391] 


The right to life and dignity of human persons is protected in various ways under national regional and international instruments and is often among the first few rights to be protected. Thus, it can be said that there is an obligation on the part of all nations to protect its citizens . The Interplay between the International and domestic jurisdiction could be useful for African lawyers and Courts in dealing with the death penalty              

In Kalu V State,[footnoteRef:31] it was contended that the death penalty provision of Sec 319 (1) of the Criminal Code law[footnoteRef:32], of Lagos state as a penalty for murder, offends Sec 33 (1) of the 1999 constitution which guarantees the right to life. The Supreme Court rejected this argument saying that the right qualified as opposed to an absolute right. However, in Bello & ors v. A.G. of Oyo state,[footnoteRef:33] the deceased has been convicted of armed robbery and sentenced to death. He filed a notion of appeal but before the hearing of the appeal, the Oyo State Government had him executed. His relatives brought an action against the State government in torts claiming damages, wrongful and premature termination of the life of their relation. The Supreme Court held that the Unlawful termination of the life of the appellants, relation before his appeal was a contravention of Section 33(1) of the Constitution. [31:  (1983) 14 WACA 3J2]  [32:   CAP C77, 2004.]  [33:  (1943) 9 WACA 62] 


In the United States, the case of death penalty is not yet well settled. In Trup v. Dulles, The court refused to consider the death Penalty as an unusual punishment because it was widely accepted and practiced in many states. In Furman v. Georgia,[footnoteRef:34] the court held that death sentence as administered violated the eighth amendment. Two out of the five justices, however, concluded that the death penalty was cruel and unusual and does violate human dignity. [34:  US 86 (1958)] 

4.1	Conclusion
From the above discussions, it is apparent that the right to life is one that is scared and enshrined in both municipal and international laws. Also apparent is that the Nigerian Constitution recognizes the right to life but in the same vein inputs a legal limitation to the right to life.
Undoubtedly, the right of man to life is the most fundamental of all human rights. The right to life is a fundamental right in any society irrespective to its degree of development or the type of culture which characterizes it. The right to life is a universal right. However, various jurisdictions recognize permissible limitation to this universal right. In Nigeria, such permissible limitation includes the imposition of the death penalty.


In Nigeria, today, five offences are punishable by death. These include: murder, treason, treachery, directing and controlling or presiding at an unlawful trial by ordeal from which death results, and conviction for armed robbery.[footnoteRef:35]   [35:  http://www.tigweb.org/youth-media/panorama/article.html?ContentID=15629 (accessed Nov 8, 2010).] 


The constitution of the Federal Republic of Nigeria is the supreme law of the land, and any law inconsistent with its provisions is therefore inconsistent. From the above, it follows that the constitutionality of death penalty is not in doubt. In fact, the supreme court of Nigeria upheld the constitutionality of the death sentence in the case of Onuoha Kalu vs The State.[footnoteRef:36] 
However, irrespective of the above conclusion, it is the view of the authors that. [36:  http://www.tigweb.org/youth-media/panorama/article.html?ContentID=15629 (accessed Nov 8, 2010).] 


4.2	Recommendations
The executive should commute existing death sentences to life imprisonment.  There is also a dire need for the respect of the moratorium on death penalty as the government attempts to remedy the short comings in the criminal justice system as well as human rights complaints mechanism that affect the ability to administer justice effectively.

Government should ensure the availability of resources to the police and judiciary for carrying out proper and swift investigations. The creation of a legal aid scheme in Nigeria would improve the administration of justice.

In this current democratic dispensation, these is a girt need for NGO’S in collaboration with government institutions to set up a project designed to lobby for abolition of the death penalty and other vices that affects the enjoyment of the right to life and dignity of human person, through public awareness, campaigns as well as regional and national conferences. 



5

