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: Human Rights and _,"*’udic‘z'a;y: A Conceptual 4y, lysis
HUMAN RIGHTS AND JUDICIARY: A CONCEPTY ALAN ALy
v ALy,

' AHMAD HUSSEIN FOLORUNSHO'

ABSTRACT

Human rights and Judiciary are two different but interwoyey, n
inferconnectivity of the two concepis is facilitated by the funcg; Cepys, The
Jjudiciary which includes interpretation of law that consequenyyy oofis o the
the protection of human right as part of the functions ¢ f the Ji; dl'c(: ASiong,
researcl work therefore gives the conceptual analysis of humay, ff  This
Judiciary. It briefly states the evolution of human rights vig, ight ng
international human rights instruments. It Surther explaing the Vatigys
general functions of judiciary and specific one that made juz;icr'we and
guardian and protector of human rights. The research is conc[””y o

analysing the connecting factors between the Judiciary and humgy, Fights,

uman rights and

im e .
mp.ortant IDstitution for the protection of human ng_h‘{-

Udeqd by.

Eolorunshg, gy Solicitor and Agyn & Bslamic Law, Faculty of Law, U
% Ocate, Sl[p’-enze Coll)‘t ofNigeria-
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(S  HUMANRIGHTS Y of Tigyy,

RY . .

f{umﬁﬂ “ghts. is a two word Phrase 'righ o

gefore 'right' 15 attached to 'humap o ght ang humg,

7 sortant {0 n_ote th_e respective mEaniCOnnote the intrel With Parate

l d rdiscusswn.nghts mean diff; Ng of the tyy, Ndeg €aning

- ynd® d hi v, 1 erenl’lhin 2 S gherein i
The ' the context under w lCh. It 1S used, Fq gsto differem . h,ltlS
the | concept of this study, right could be Sa'z Purpose gp inop e,depend?néase
ned ntitlements accordable to people hageq Or]l {0 meap, What | © contet of thi
his reasons. Ina r.elated manner, James Griffin Some.clrc“mStanc:S APPropriate
nd jsaclaim ag:_unst specific people with regariiees right in the e rorl Ue to some
Pus ecomes valid when backed up with mor) S totheir actiop o, or:‘ COnnotation
1d sofesses human rights as a right which rr? pﬁnclp le or law, WhillS Sl}?n’ Phich

- . - an i ' € he sj
the «wing and extended it to cover thoge rights 38 SImply because b ;, ;llinply
by . - emational instrument of humap rights.- Hy Contained in the regional r;ﬁg

1S person oth_er than animal, machine .or géga“}on the other hand, simp]
'y = above can ordinarily be said as those things wg'- Eiuman rights in the light of
L by virtue of their human nature. HINgS which human beings are entitled
' - Oxford defines human ri
| _ n rights as some of e ey
‘ of for which duty and obligation are placed upon th the basic rights of individuals
ast citizen from any form of cruel or inhumanptreat © government to protect every
. ' looked at from the legal perspective. It has aisomtf;letr.l 1:11:? ar:rlghts ha;' elbeen
: Ined as set of clai
hts 1‘?%3“}’ granted and guaranteed by the state for the vati -
dignity. In addition 1 or the preservation of human
ATy : 1ition Mark quoted Donnelly who observed as follows:
1al _
he . See P. Sarojini Reddy, “Judicial Review of Fundamental Rights”, (New Delhi:
. Z‘:’Z’Onal Publishing House, 1976) ' :
- asfolpr i Befi dy in examining what rights mean throughwork of writers quoted Hobhouse
tly L ows, ngfzts are what we may expect from others and others from us, andall g,lvemur":e
B - which are, conditions of social welfare. Thus the rights any one may claim are gar!%' 1132;5 v .‘}

cond; tflre necessary.for the fulfillment of the functions that sociely expectsfrom /z{T.GJi[ cei:rist 7

us “P”_”’ c’;nledfbylcorrelative to his social -resp%r?ibilities. As cited in R! o
e of political Sci ” (Madras: 1952) 1 ,
ts. i ° O political Science (Ma . (20

gmes Griffin, “On Human Rights” (New York: Oxford University Press, 2008), ; s 2005)
ts. ford Advanced I, 's Dicti 7" edition (Oxford: Oxford University £TE5: =

at729 ed Learner's Dictionary 7" eaillo :

Ma"]:t balandtheLOC‘ﬂI inG
be Goodale. “Locating Rights: Envisioning L& between the Glo o veen he Global
he ak S E Mo ‘ Richts: Tracking La¥ ek in the
‘ d the 1o 0 (ed.), “The Practice of Human NZ"™ 5y oo, 2007), at 6. ad e
of '””Oductoocal , (United Kingdom: Cambridge Um:}ft’;i}gjolume Global"ianofg?universa
- Rights, w h’y part of the work of Alison Brysk in her eh ‘10 human 11§ ase stLJ‘I o gents.

Clajpy ' 7€ the latter expressed the legal approac’ 1 nypically €19 3 takings: the

?:hese n::feg”ard human dignity from illegal co;rcL{’O of internatio’ m;[tb/man Rights,
) Ihlernat.ms are codified in a widely endorsed ¥ o Dec aratior % yenant on Social

T Intey,, 1onal Bill of Human Rights » (Univers ,.na(ional 0 (Geneva
ty hatig ' o ;o his, and Inté ar crime Ul

M Feg "al Covenant on Civil and Political Righ's: preaties yps such @ the

CO"vemi nomic  Rights); phenomenon-specl’c. onfOr pulnerable g{gn of piscriminatior

Co’fveﬁtions) . genocide and torture; and prot ecm)’-ﬁn on the Elimimna f

Raing; 11" On Rights of the Child and the Conventio

Womep» = = .y Folorunsho
ha | n . Ahmad Hussetn

i | - 142
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Human Rights and fudiciary: A Conceptual Analysis

Human rights are equal rights: one (:i(lu'sr 1% or not o human
being, and therefore has the m'mm.humnn r_lp,lnm as everyone elye
(or none at all). They are also inalienable rights: one cannot stop
being human, no matter how badly one ln:hnv':-:; nor how
barbarously one s treated, And they are universal rights. i the
sense that imlny we consider all members of the r;])«.:cic,«; Homo
sapiens "human being,” and thug holder of human rights,

However, Stone believed that human rights can neither be defined b
abstract analysis nor its content can have universal uppli({uliun._('.:l_mpl)u
own way obscrved that human rights as a coneepl in relat lon (o llullvi(I}:
may be discoursed under the sphere of coneeptualism, CIPITICISM, posit

moralism and philosophism.,

ILin hig
al rightg
IvVism,

The concept of human rights is multidisciplinary, which could be viewed from

the philosophical, anthropological, political, historical, rhetorical and legal
| perspectives. Human rights concept is considered as a moral ideal aiming at
| ascertaining the minimal social conditions for the maintenance of a stabilized
political atmosphere 50 as to ensure a well conducive human existence. It is an
ideology of universal acceptance which has become a legal norm. Human rights
otherwise called rights of man are products of the school of natural law whereby
it is originally of theistic origins. Here it is believed that some basic rights are
divine, whereby the grant and abrogation of which are determinable only by
God. For instance, every man is naturally granted the right to life, right to
personal liberty and above all every human being is naturally a free born and
cqual by birth, These inalienable rights accrue to man by virtue of been a human

being. With time the concept metamorphosed into natural rights doctrine under
which ‘ '

Ibid., 7

. A. stone “introduction” in Tom Campbell, Jeffrey Golgsworthy and Adrienne Stone
1 : (ed,), Protecting Human Rights: Instruments and Institutions, (New York: Oxford
r University Press, 2003), at 1. With reference to Tom Campbell's chapter where the latter
opined that although human rights might scem to be more important if they were
universally applicable, but he does notagree to conceptual analysis which seck a
context-free determination of the concept from what are rights and what is to be human,
assame will either be under- or oyep- inclusive h

T Campbell, “Human Rights: The Shifting Boundaries”, in Tom Campbell, Jeffrey
‘ Golgsworthy and Adrienne Stone (ed.), Protecting Human Rights: Instruments and
Institutions, (New York: Oxford University Press, 2()().’)‘) a {91029

Saladin Mec:k{ed-(]arcia, Basak Cali (cd),"The Legalization if Human Rights:
Multidisciplinary perspective on human-rights and human rights law " (London
and New York: Routl :

edge, 2006), at |
Samantha Powe

aman B G'raham Allison. (ed,), “Realizing Human Rights: Moving from
Inspiration to Impact”, (New York: St Martin's Pregs, 2000), ar 43

143 Ahmad Hussein Folorunsho
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subjective rights of individual
fundamental rights and human rights i, S0
i o distincti\_’e demarcation between the twg j h
ghts” o supranfltlonals and considered a5 Natura| rin b
human being. It is the machinery by which fundame
Fundamental rights therefore are thoge rights conferreg u iti
state, codified in the legal documents ang for the protecti(l))r? a ﬂ:ie oforeomepty
whichjudicial and other mechanisms are putin place by the sf:;e S

Sense that “hyman
ghts accordable tq every

ntal right are considered.

2.1 Evolution and Developments of Humap Rights
According to Naturalist, human rights are natural
Right to life for instance is one of the prominent rj
all, and strategic.ally po.sitioned in most of the human rights instruments. Thus
there are clear indications that the evolution of human rights links to the
evolution man. The creation of man in this sense perhaps signifies the grant of
right to life, for instance, although unacknowledged. Even the genesis of human
rights abuse and its violation is traceable to the early man. The slogan of human
rights is basically a western idea, althou gh in some other settlements there were
some other practices by which human dignity aze preserved vide moral principle
but not under the title human rights. Most writers have claimed that it was in the
west that institutionalization of personal rights of individuals recognized and
respected by the authority first came to the lime light.

Prior to the Second World War, there had been a good number of international
agreements and treaties dealing with humanitarian issues. Preservation _and
protection of human dignity have also been considered germane and given
attention in some cultures before the advent of the prominent UN Charter in
1945, the development which amplified the Western

rights given to man by God.
ghts which features in almost

versity Press, 1993), at 24 and 28

Scott Davidson, Human Rights, (Buckingham: Open Uni " (United Kingdom:

David P. Forsythe, “Human Rights in International Relation

Cambridge University Press, 2000), at 3 e Huma
! - i ’ ; - e solgration on tiuman
See article 3 of UD;/{R, article 1 of UIDHR, art IC'_le 20f t “ CI;?’()I[;ZZ (,/r:f;;f,-z:: 1999
Rights in Isiam and section 33 of the Constitution of the Federal Repu0iic cj v

i in the scHpHres
3 =  ronfained INIIE SUE
{ B - ) The oF 1 of man as conle ’ 3o
See Qurean, 4: 1 and Qur ?an 5: 27-31. The creation f 1 oave him life, ihe vivlation of
. X8 b *4 -

0 » . = i M 2 pos 7 M ;”‘n.i (P e
“Specially in the Foly Qur?an that God created man ¢ i rred verses whercitis clearly
M ~ % » 2 7 RV ’ 3 [ £ - by 2 st i
Which beganwith the early man as contained in the ’ubu! o : 1 not know what (o do with the
Hlustrated how man killed his brother for trivial thing bh; L”;'L; ‘l;«').u-iz/ bury his brother
: ' F 12 Cli Y RGOS o Divhic
Orpse. God then sent two birds lo demonsirate how the ¢ 1; el Donnely “Humen Rights an{{
Orsy[he y 12 / 3] I re I‘C’/iamft’ are p/a(;e&[ on WOrias ()/! : - ;V\jlgilt‘) C'Olg(;gpflonj',
Uman Dv'n. QA Aw 7e[ tical Critique if N on-Westers [f“”i‘ftlz ,D(lrlicular reference a
. / )NIC 2 i 2 2_408w! / g " -
1 Digniry: An Anal) | & Tune 1982),433- 71991 7 Human Rights:
™Merican Political Science Review, 76, 2(Junc ‘

. 7 211,
o of Internaliont
- 4 “Tho EVO[Z!/[();: Q//‘ ‘
Vergent view of Paul Gordon Lauren, " fre n o

] » . e 7 AY IV&’I"Ijﬂ‘
$Sion Seen” (Philadelpha: University of Pennysy

%
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Human Righis and Judiciary: A Concepiual Analysis

proclamation and modern 'trend of humfm ri‘ght‘ cspc?iall"y at ‘U‘iu
international level. It is worthy of notice 1I-mt the m().dcrn (,on'(,‘(?pt of humanp right
got to its foot through the respective English, Amcrt::an ARG REenal) revolutiong
'thesc revolutions no doubt greatly C()l]li'll)‘l.li.(:d to me.d'cvci(.)pmcr?f,of-p(:Opl(:'g
individnalized rights otherwise known as civil an(.l political rights. The ISSuance
of Magua Carta in England on 15" June, 1215 mainly served as an zm‘{horily for
the di\"'ision of power in order to ensure check and balances between the thep
King John and his ministers. Later as a result of the struggle by the parliamep,
(Glorious revolution) to curtail the arbitrariness of the crown that gave birth to
the passage of the Bill of Rights in 1689, in which set the pace of declaring the

need for the protection of rights and liberties of individuals. The document also

In an attempt to create an assured political atmosphere for the accomplishment
of this goal, subjected some vital decisions of the crown to the consent of the
parliament, Following this development, other Charters of Liberties passed in
England were; the Petition of Right 1628, Act of Settlement of 1701 under which
freedom of speech for the members of the parliament was guaranteed. This
development served among others two major purposes to wit; it gave rise to the
protection of people's rights and liberties against arbitrariness and gave legal
efficacy to parliamentary system of government.

Ist of guaranteed rights of individuals that are to be
protected.
As earlier been mentioned an( j i

T In a similar development, the French revolution
has some peculiarities with the Glorj i ot s

abolition of old system of governance for 4 new system of democratic nature.
The theme of the revolution was that

hﬁf:g% ,L;{;;Z};ltlz tr’ac"lilng[; tf)e ev}ol ution of human Yights maintained that the evolution of
. ¢ initial stage has some Religious influence ., ‘organized Church. After
Which reference s pto to the iy 4 Y f organize If

_ fluence of the famouy English, American and French
revoltftl ons and subse gyepy human rj 8his instrumenys ' '
Dawdson, nila?

;Zﬁzaigﬁ?}(,’,{if/;dop {m”' Al e Bill of rights, the US Constitution experienced several
protection. The fin. PHl/jc).w of Improving the mumpey of rights to be accorded adequate

. The ﬁmr.cuncndmcnt ’"?O’WOralea'ﬁ‘eedom of religion, Jfreedom of the press,
right to assembly, the Jourth amendment protected
seizure; the Sifth-which established rule

ess of law; and the Thirteenth which

145 Ahmad Hussein Folorunsho
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. DniDeI‘Sity Of IIOri
goverf]ment for t}1e People was Bt | n
ursuant of this goal particularly jp 178 Y the peq

i ’ 9, n
-nd the Citizen came into force, the Decgpqe: selves. [n the

specified rights, such as Property, safety IZ:dOf .
common feature shared by the American apg Fre
legitimization of democratic system, l
natural rights of man, more so limitation to ap
occasioned inaccordance with the aw. ’
Human rights enjoyed tremendoysg
in the area of development within the fra
1948. Before then, the way and manner in

exc{uswely a dome'stlc .aﬂ‘alr in whif:h NO state can intervene in the g :

affairs of the other in this regard. This can be evident by the he; .
meted on the citizens by the then German government, It was thl;: Ui;ri&ltmen{:
.other af.termaths of th_e Seconc‘l World War that engineered and a»;v)akce;zzﬁe
1ntemat}onal community es.pecnally the mother of all human rights organizations
(the United Nations Organization) to the sensitization of other member states in
the area of human right protection through the international influence and its
mechanisms. The above stated factor among others led to the inauguration of a
committee to draft the UN Charter which came into force on the 24* day of
October, 1945. Although this document had neither a binding force nor any
penal implication on erring member states due some deficiencies in its content
and the unclear scope of its wordings, it affirmed the existing individual liberties
and rights in the context of the earlier instruments. It was the coming into force of
the UN Charter and its effects by way of legally strengthening the authority of
the United Nations Organization that influenced the draft of what is in the recent
time known as the World's first international human rights dOCUI?lGHt and zggther
of all human rights instrument, the Universal Declaration of Human:\lgg:s
(UDHR). Despite its own contextual shortcomings, BRI his }t))vf ?t hqi
cornerstone for the protection of human right world over, so much #5857

or the p
been described by personalities as 'the Magna Carta s

e —

Ibid, 5, Article 4 of the Declaration reads;
anything that does not harm others: thus the exerc bers of socie

45 110 bounds other than those ensure to the other m bL’ oL ai® .
these same r ights. These bounds may be determin.ec:’ only Ja i o the 21" Cent ",

Angela Hegr5;, Siobhan Leonard, “Humar Rigrils: /;,’,7 §e claration was a_dopted on
(London: Cavendish Publishing Limited, 19 99), at 5.- }fian pe divided info two parts.
e 10" of December 1948 comprising 30 Articles w;llxgal . Whilethesecondpart
The-ﬁ 'St part, Articles 1-21 guaranteed .CIWI and}l)toural rights spod Hussein Folorunsho
Article 22.30 guaranteed economic, social andci Ahm

146
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| | Fudiciary: A Concepr fon
ights and Judiciary A Concep ”“!"Mul;;f,.}

Human R
world.' This is no
: es havin
ication of cases e R
dicati fective implementation of the contents ¢
For the effec e the
{in the UDHR based on the political classification o, gy
ained 1n | . .
cont ily discussed later, and the technical division of (. (
y ¥ l.’“!}“ N " ' ~ 8 8 > ) . Vel .
be siii h of which takes care of different categories of rights -
ilC ! ‘ . . o s . -l .
in form of sub instrument into two distinct and ¢

doubt due to its impact in the judiciy DI

r l(_x:- fa.
o human rights flavour. ey,
B

adju

By ‘v"/ '

| (,|I ,’4}“;‘.
3 IJI“{ 1-“[ 4]

parts e

o Leate “Parate o,
:Lf::lci;igzli]c International Covenant on ci.Vil z?nd.Po]itic;u Rights I(.‘(j}‘vl:r)f
the International Covenant on Econompxc, Social an-d Cultury! Right, hi“
adopted on | 6" of December 1966; the rorm’der came into force ¢y, 23 /ar'(‘;i
1976, while the latter entered into force on 3" January, of the sam, ycaf./\p,‘r‘
from the above mentioned instruments, various other regiona| docum i i
emerged for the protection human rights as a result of the proclamatigy,
mother document UDHR.

Among the inspiraticnal effects of the UN struggle in the are, Of humg,
rights protection which is tantamount to development of human rights in ),
world history is the establishment of various mechanisms at internatiopy|
regional and state levels for the purpose of giving practical effect to the g
contained in the aforementioned human ri ghts instruments,

Complimenting the governmental efforts in the area of human rights
and its protection, the role and contributions of the Non Government
Organizations (the NGO's) cannot be underscored. The pioneer of which is the
said to be the International Committee of Red Cross established inl363 fir
various humanitarian missions. Other prominent ones are the International

Commission of Jurists, the Amnesty International to mention but few.
Due to different

dye

Of the

tion

sht
Ahmad Hussein Folort"
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“byit

“citizens. In other words, democratic g

" of both the rule of law and the value of the constitution, among t

'Unive,‘, . o
; sit,
rights found to be the ideq| Y of Ilopiy,

. . ofthe C
eration human righ . ommuyn; ;
gen EALS as the title coppeye UNist states, ang lastly fhey
e third-

countries. | "
A strgggle by the third world

50 THEJUDICIARY

Democracytl;s t; constitutional System of g0

sernmen e peo vern _ .
tgoO;ay that lheysam: Systleerio'r themSelves.TherEfore rlrt]?sn tth It is a system of
fitically or econonilc “13 Meant to protect the il,ltere te“ not out of context
: mpasses their welf: 2Ty or socially. People's its of the people, either
encod I;_ > p welfare ar.ld other basic fundamentar: e_rests are no doubt
the delinition o _hl.lman rights as government rights and freedom. If
guaranteed holds, it is then incumbent granted and government

. upon the governme
ensure adequate protection of those rights it gr%mte;n ::, Znthf the people to
uaranteed to its

o .
E crorcen e Banous) thnee ams oF 1 vernance is a system of power sharing
of the government (executive, legislator and

judiciary), each of whom hasa S
i)f human rights protection. - fundamental constitutionalroleto play in the area
Judic.iary in the light of the' above therefore as an essential -a ‘f
goxfemm‘ent, is a constitutional institution, a creation of law, working machrir:e 0f
which are the courts under the functional attitudes of the’ managers (jud e:)
Oxford described the word judiciary as an early 19" century word, carved o%;t of
the Latin word judiciarious from the word ji:diciz‘mi meaning, judgment. It
further defines it as the combination of judges of a stat¢ or a nation when
considered as a group. From a similar perspective, judiciary has been described’

as judges of the courts with a standardized system of law, a branch of

judicial power. For the sustainability and preservation
he above

onsidered as the sacred cow, for

government vested with

mentioned arms of government, judiciary is ¢

this it has been observed as follows: ',
There is no better test of excellence ofag

ofits judicial system, for nothing more nearly Ffodc
the average citizen than his sense that he can re
administration of justice. Law is respected and supported

overnment than the efficiency
hes the welfare and security of

ly on the certain and prompt
whenitistrustedas the

n human rights reference

hird-generatio .
iy he Vienna Declaration

Hegarty, Leonard, n. 20 at 9.0n
g hs of part 1 and 2 of !

was substantially made to several paragrap

1993
Oxford, n. 3 . me edition
Encyclopaedia Britannica, (2009), student a”d.ho | B

| . Ahmad Hussein Folorunsho |8
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s Huntan Rights and Fudiciary: A Conceptual 4nalysis :

Shield of innocence and the impartial guar.di.an of every private

civil right...if the law be dishonestly admlmstered, the salt has

lost its flavor, if it be weakly or fitfully enforced, the guarafltees

of order fail for it is more by the certainty than by the seve.rlty of

' punishment that offences are repressed. If the lamp of justice

goes out in darkness how great is that darkness | .

From the constitutional law perspective, democratic governance, "
segment of which is the judiciary and human rights have gained legitimacy
through the constitution world over, as both have been domesticated in the
constitutions of various states. In order to uphold the constitutionalism of human
rights, judiciary has been placed in a strategic position and vested with a very
fundamental role by the constitution especially with a view to protecting those
constitutionally guaranteed rights. As a sentinel of fundamental human rights,
the constitution in particular and the law in general, judiciary is expected to
possess and maintain certain qualities which should-neither be overridden by

any force nor mortgaged for any reason, namely integrity, personal
 independence and institutional autonomy.

Reddy, n. I at 17, Where she

quotes James Bryee, in “Modern Democracy” (London,
1921), 11, 42
63' 5 rving Kaufman, *Chilling Judicial Independence” (1979) 88 Yale Law Journal

Sam -Rugege, “Judicial Independence and Legal Infrastructure:- Es;veﬁtial Partners for
Economic Development: Judicial

i
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| University of Iloriy, ¢
42 . InsﬁtutnonalAutonomyflndépénde |
T'hé institutional autonomy is deriyegq from he pr

' which is one of the features of democragi,

kind actual or apparent, or being politically i of law witp,
the other arms of government. This g 4
expedient discharge of its function i
and influence from Oth?r SIS Ofgovemment because of its fi

determining the constitutionality or otherwise of Som;, thyndamgr}tal rolein - -
executive and th¢ legislature through its judicial power. It ie activities of the
there is a view to say that there is no absolute indepen&encse ]}Oti:oqhy' t!laL
since the court only makes its judicial Pronouncement, whjle theoern ; e judiciary
which lies with other branches of government. More so that the ex::cui’i"‘{ent o§

the legislature have determining roles to play in the appointment of jud e: atl}lle
budgetary allocation of the judiciary which will consequently have an imiaét on

the resources with Whic_h it operates and the financia] position of judges in terms

of remuneration and other entitlements.

Suffices to say that, one of the great expectations of the people is that judiciary
is the custodian of justice and it shall dispense the same without fear or favour,
sentiment or ill will, especially in cases involving other arms of government
where liberties of the people are in issue. Ensuring that justice is seen done
protects the integrity of the judiciary and the same re-enforce the people's hope
and assurance of the protection of their rights under the law. The integrity and
independence of the judiciary can also be noticeably assgred when it exercises
its judicial power of adjudication against the government in favour of the people
as a group or on individual bases when their rlghts.need being protected. The
level of political civilization of a society is d?termmed by extent to which its
citizen feel protected and secured from arbitrariness and

Sir Guy Green, “The Rationale and Some Aspect of Judi cial I "dePe"de”cf' . (1 i 8‘2);;
Australian Law Journal 135, Where he deﬁ"edj"dic_ial indep endenccet;lsal ;,e:pga,em
of the courts to perform their cons titutional f.um:non Jree fr?;e ‘}TeeﬁOm actual or
interference by, and to the extent that it is constmf”oﬂ"lly?ojs’din’ in particular, the
apparent dependence upon, any person or institutions, incueng

; ise direct control”
executive arm of government, over which they do not exercise

o dici scharges its
_ o the judiciary discharges s
Rugege, n. 30 This is meant to express the STl o7 e jcials unconstitutional, -

; ent offi _
function by declaring some actions of the g?verm:;obeunconsm stional and ofno
unlawful and by declaring laws passed by the legislatur o
inding force whatsoever ity in State Governments anc e
Ernest 4. Finney, Jr, “Interbranch Accountabl d’gf > Comment,” 61 Law a
Constitutional Requirement of Judicial Indepen

(7)
Contemporary Problems; (1998): 55 nd the Challenge of

..+ diigl Review .
- Kwasi Prempeh, “Marbury in 4ﬁ"f"'0 jy'l:,‘;;f::Law it (20.06).25 .
Constitutionalism in Contemporary Africa 8 pr Hussein Foloruns
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: Human Rights a.nd judicimj.:: A Conceptual Anal_y:gi,
;iolat'io‘ri .on their rights, judfcmr?f thus }?lays 4 vital rq)
omplishment of this notion, this view is app_osne to Efnd evide
agc(';r.xlp fHenry Sidgwick where he was reported to have said: |
Pos!tloﬂlo de:err?,lining a nation's rank in political civilization, nq test is
. n?ore decisive than the degree in which justice as defineg by the
law is actually realized in its judicial administration, as betWeen
one private citizen and another and as between private Citizen

€ in .
nt by the

and members of the Government.

4.0 FUNCTIONSAND ROLES OF JUDICIARY
The general functions of the institutions of law, Jjudiciary inclusjye

stable, peaceful and just society notwithstanding the difference
citizens. This could be achieved

respective functions as assigned b
reference at times serve as mechanis
light of the existin g laws towards the

1sto €nsure 5

S among the
through the effective discharge of their

y the law, the institutions of law unde;
ms for dispute resolution; they guide in the

enance of constitutional governance and

- Brotec nto defend safeguard and preserve the value
of the constitution In this regard. I v;

, law making p

: ower ig vested in t - oh the law
of bill passing and n the legislators through

etation of the constitution but the
Reddy, p, | at30

m Dare, uT ‘
Goldsygy he Role of

"y, " Judici
2003, 57 icial P

LaW and the Role f

‘ rey
Ower, Democraqy aqumVyErs" in Tom Campbell, Jeff

16
nd Legal Positivism”, (USA: Ashg’

ho
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Univeyg;
Tsity of lor;y,
cperal 1aw. Hence any law declar

o » C€Clared g
fcsponsiblllty becomes a blndmg la ah.deby the C

: . : Ourt assioned <.
,comes void and.ma.pphcable_,Ju dicia le any |ay, nullif gned with gy,
be Iy asthey, ha ed Conseqy
cnfOrCer of constitutional COmmands’ the int Pho er Ofthec 15€q ent]y

Srpretation of ¢ > ttution and

e Constitutiopg|

rovisions by the court is for the Protection of an rigf,
ights in nare:
o S in particular gng to

Y prote
safeg“‘}rd people's liberties. Tl.le_ Judicia] decisiong g
rotecting human rights provisjong in the Constitutjq eOrVe as practicg| way of
n.

achieved through this essential duty of 1€ of the goals tq be

: . the judiciary ;
interpretation of the law is to preyep; retros lymtheﬁ“’a"f'?lpplicationand

. ecti talogs .
normally meant to violate people's rights. Thg ju;‘if;;egx_slanpns which are
enormous function stands as protector of the tr;; I discharging ths
against infringement. al rights of the people

fundamep
In addition to the judicial power of inte '
wer Ipretation of the constitut:
law in general as stated above, the Judiciary in some juris dictiggs:ﬁgt&gﬁ ;;1}::

: ! is in the area of Law of Tort
particularly Tort of Negligence, the development of this area of law js basically

and substantially premised on case law and not the statute. In some other
jurisdiction however, such as the Civil Law Jurisdiction, courts can only
interpret the law but not empowered to create law.

Prempeh, n. 34 at 5 and 6

Reddy,n. 1 at31

Ibid, 25 In a contradistinctive manner to the positions of. Nigerian an.d Ghana Supreme
courls as stated above, Reddy highlighted the function of court in the interpr 2“’” on g;‘_’
Provision of the Government of India Act, 1935 or Orders-in-Council mc}clk_ebt ilr_:s u‘:} i
the court in doing this revealed how the law safeguardedthe “_"d“’"e’;'; g ['1 ',f,’;o P e
cilizens despite the fact that no list of fundamental rights was m;or 4 OThe King Emperor
law, Example of relevant cases such as Niharendu.Datt Mazumaar v;m Appeal however,
(LR 1942 FC2 2) where the Appellant was convictedfor Sedmo::;:ted to sedition held
the court exam ining whether the statement of the Appellant amo

inion which
. rnment an opinion W
that the appellant only expressed his opinion about the Gove and he did not exceed

Was true and that he was entitled to do so in his 1,70111!007{ Claii’;; ’?: King Emperor (ELJ.
the legal limit by so doing. Also in the case of heshavd a}lz,red invalid, Rule 2‘.5 of the
ndia, 193 7-38, VI, 28), where the court on app iz e'cned charged and convi cled. In
Sfence of Indig Ac,'t um,ier which the appellant was iy he summary of this case IS

: - 1 ) 79) t . ) {he

hatpape Beroari LallSarma (FL ({(ndm' Illgfe;j"fr'isyd;cﬁon of m‘;,’.”;i’.’eif)ii’r&?z‘fé the
the| j isory and appe . ter whic

- Ca”ed?;:cl‘l;:; . th'e f Il];g’;‘volft(;?)decisi onwas null 'f.’e[{bzlls r court. These

ML i his convicll of protecting !

ri 1
Igh.’s_ % an accused person to appeal agains! dicial power cech etc, through
‘ € Citizep! particularly fundamental rights 10 ,
e : .
Court's role of interpretation of law )

. . ia.0 in Folorunsho
205‘9’30110713 of Judiciary: htf, //en.wiki ed Ahmad Hussen Fo

Scanned by CamScanner



Human Rights and Judiciary: A Conceptual Analysis
un .

: : Resolution

42  Adj lldicntm.n m-“l,li):il:)l::jy o bedons bikto Besseilitng o
Inthe legal parlance 'flfl;;m,:.,; for in the society. Thus people wjj , T(c
thing e'\'cry -md.l-\-’lf?l,l;:(s);;; Py e l-r'ingcnwnts and redress in resnect ofEre
pr\owcmn Olt)ltih,:l:i;:f: in the judiciary. For justice to be seen done theref,
f’qul‘f.‘" ‘?f (;ovibd‘cs mcchani‘sm for dispute resolution be it betweep indi
l::ldltilztftc or individual citizens Among themse!vcs.. The court as thejudicial
mechanism for adjudication, admmlstc.rs laws in different areas.of hUman
endeavour. For example where the law 1s presumed.to flave bt::en Violateq, the
court administers the criminal law accordingly, while it applies the Civil Jay,
whenever dispute arises between parties in re.spect of rights, duties,
responsibilities and obligations. Justice is the ultl.mate eXpectation of the
litigants and the society at large in any dispute resolution process, thus impari,|
decision of the court in this regard is the only wheel that can drive successfully
towards achieving the anticipated justice.

Apart from the above stated basic functions of judiciary, it also performs
the monitoring and enlightenment functions. The judicial power of conrs
through legal proceedings manifests misconducts and alerts people to identify
law-breakers. The misbehaviour of government is also noticeable through

court's nullification and declaration of some governmental conduct ultravires or
unconstitutional.

50 INTERCONNECTEDNESS OFTHE TWO CONCEPTS

5.1 Law and human Rights
Bearing in mind the evolution and hist

1S
the
ach
re, 1he
VidUal

July, 2009)
Davidss. Law, 4 Th .

. Law, e . | »
Journg] 200, g1 1 ory Of Judicial Poyey and Judicial Review” 97 GeorgetownL /

ower. Allison, n, 1 0
Reddy, . 1 |
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umErous areas ol" l:nw,'hun‘nm Fights 1, 7 0f Ly,

is » , purposes as one of the fagtegy Srowing '«m been ;. e

the This i m.!?ucnccd l?y the Higniﬁcmlcéﬂld nu';:,rg,; \ W; a'r c"j(-r()ra l'inteng and

ch pcoplc"‘"’ life. Its i.lCllVCI')cﬂS Cannoy )m‘c lts Adeqgug c( (r)otlfi.w- "orld over,

the enforceable lifw for which mcchunisn,ﬂur:rl c{""“"-“huj for 'f'cflon plays in

na| institut‘iops :l.hkc are c‘stublishcd by Cvery ci)c.';f > PUtin plac, ;;nd gmvgrsa'”y

ial | ascertaining ll..S protection to » rcusc)nubly notiz:,.lrcd Society for the p](?:] l(t)or.mg

- ; Judlcmry.on' the other hand s , lad\;'c.axtcm. pose of

he assignment of which is no othe, thing thay dealin, Created institution primary

. the law to uphold the ryle of law, safcguardnfp With the [ay, 1 ;¢ Created by ;

e constil.ulic;n.(}tlzving !!(fal cf{i(facy, constitutionali(tl;:nzr:r:;g:cg?i-;{aluc of th'c :

X [hcn‘xajor unc lono_E cJudACIary, I’Crtincnuy inview of e : ability to laws js :
considered to be the first and main connecting factor 1, above, law could pe

2 : conceptand judiciary, " oetween human rights g

y

| 52  Justiceas Connecting Factor

Y ' Justice: cn sim'p ly be referred to as giving €Very person what is dye to him
without any hindrance, fear or favour. Human rights from the modern
perspective is akin to treatment of persons, hence to a greater extent human
rights connote justice, Therefore, if upholding the course of justice, maintaining
and protecting the same as ‘well as ensuring that justice is been seen done are
fundamental functions of the Judiciary, protection of human rights is then
undoubtedly a course of justice. Being just is-the greatest attribute expected of
the judiciary by the populace, while the latter is the last hope of common man. In
view of the above therefore, it is not out of context to hold that justice is an
cssential connecting factor between the two concepts (human rights and
Judiciary), "y

In additri};)n, it is noteworthy from the historical background of humanrights that,

i he law.
: iti d protection under t )
before the concept came to gain the recognition and p 1215, there were

. y arta in :
“specially prior to the issuance of the English Maz,na'lcS human rights violation.
4ts of oppression tantamount to what is today knOfW" €
Butdue o the perception of the people, suchacts 0

1. ~—— ost of which cater Jor the
” . : mstitutions M ; urts
: This v, : . us instituti . n rights courts,
{ his refers 1o the establishment of vario ohts siuch as human rig

, nrig
momloring, protection and enforcement of human rig
Shep; , )

/"Cl{d Iribunals and the like

Mo N

' Widson, p, 11 , J, Minnesota: West
, iz "peh, n. 34 Corpus Juris Secundum”, (5 Pa, !
7Cis J Ludes (ed), et al. “Corpus:
Pypp:r . % (€4.),
“lishing Co, 1965) vol. 30. at 752 Ahmad Hussein Folorunsho
m . O R
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Human Rights and Judiciary: A Conceptual Analysis

e " .J and considered as part of normal life. Nejy,
Oppression W.“:-Jggﬁﬁ?ﬂl gnsurcs were thought of, not _tlc_) talk of Putting i;
pISHEE 2 “‘0 ~l| xlulxis'm to check same. with the trend of civi 1zation and modery,
place aY lm"lbi::h has tremendously changed the Peﬁcegtlon of the People,
exposure. “l l““ Jifferent classes and categories of rights has now pervadeq s -
mlw;m:zbrxﬂljc(h that in the ncarest future the judiciary would be Overwhelmeg
ylobhe S

. : edit.
with numerous categories of rights to be protect

60 CONCLUSION o

The discussion about the concepts of human rights and judiciary in this Chapter
has been basically viewed from the western perspective. Looking at the
voluminous literatures available on this subject and from this direction, it coul
be noted that the role and functions of judiciary is vital in the vanguard of human
rights protection. It is also observed from the above discussion that human rights
no matter how beautifully coached in black and white, it cannot ordinarily come

“to force, be implemented, enforced or protected unless withi the assistance of

other mechanisms of with judiciary is a key pléyer. Although judiciary and
human rights are two separate concepts but the life, the effective protection and
efficient implementation of one in hinged on the other. In the light of the above
therefore, the relationship between the judiciary and human rights cannot be
over emphasised. This is due the discovery of some connecting factors as
enumerated in the body of this research work. It is noteworthy therefore that the
general function of the judiciary and the specific one in the area of interpretation
of law and the constitution, particularly for the purpose of human rights

protection as a connecting factor between the two concepts make them
inseparable,

Under the umbrella of the classification of rights as incorporated in the two main

insiruments which are the segments of the UDHR (International Covenant on Civil and
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